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PROCEEDINGS

9:15 a.m,
PRESENT: Hortencia Benavidez, Lorain Miller, LesaAnne
Bernstein, Pepe J. Menflez, Robert A, Valois, Claude G,
éwafford, Thomas F., Smegal, P.al_xll .,Eaglin and Michael B. Wallace,
Chairman, | |
CHAIR-MA"N WALLACE The meeting of the Operations and
Regulatio.ns-Q‘p‘mrﬁ'ittee of the Board of Directors of Legal
Services é;riporsftion/convened pursuant to notice in the

Federal Register,

The first item to consider is the agenda. We have two
regulations on the agenda today -- one of whiech requires
Committee action, one of which is more or less automatic and we
will simply receive a report on it, We have about three sets
of minutes to go through., All of this is set forth in your
%genda at the beginning of the Committee book.

I will ask unanimous -- well, let me ask, Are there
any amendments to be proposed to the agenda as printed in the
book? |

(No response,)

CHALRMAN WALLACE: Heaﬁng none, 1 will ask unanimous
consent that the enda be adopted as printed,
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(No response,)
CHAI RMAN WALLACE: Hearing no dissent, so ordered. We
have three sets of minutes from our last three Board meetings.

They are fairly extensive. 1 have been through them, and,

Mr .. S'ecretary, they seem to be .an entirely accurate description
of a long and tor,_tubus process, Did any members of the
Committee -- let's 'bégin with the first set of minutes from

December 1.5_t1h,.';-1986 ~- any members of the Committee have any

l_“

additions or corredtions to that set of minutes?

o
.

(ngfesponse.)

CHAIRMAN WALLACE: Hearing none, I will ask that the
minutes of December 15, 1986, be adopted as printed in the
book.

(No response,)

CHAIRMAN WALLACE: Hearing no dissent, so ordered.

MR. SMEGAL: I will abstain. I was not here.

CHAIRMAN WALLACE: Let the record so refleet., We have
the minutes of January 9, 1987, which are printed in the Board
book., Let me ask if any members of fhe Committee have any .
addi}ions or corrections to prepose to that set of minutes.

‘(No response, )

CHATRMAN WALLACE: 1If not, the Chair asks unanimous
Diversified Reporting Services, Inc.
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consent that the minutes of January 9, 1987, be approved as
printed in the Board book,.

(No respohse.)

CHATRMAN WALLACE: Hearing no dissent, so ordered,
F‘inally, we have the minutes ,of-f}anuary 30th, 1987. It was an
extensive meeting whicl}: is"i.reflected here in the Board book.
Any members of‘_-the -lCor'r"ir.;{{‘ttee have any additions or corrections
to make to tho‘s_e‘,zh'i;n.utes?

(Nér r‘,,'elspot"t‘se. )

CH;&‘E‘RMAN WALLACE: 1{f not, the Chair asks unanimous
consent that the minutes of January 30, 1987, be adopted as
printed in the Board book,

(No response.)

CHAIRMAN WALLACE: Hearing no dissent, so ordered.
Mr. Secretary, do we have anything else to do or did we clean
up your bsecklog for you?

MR. BAKER: We are all set now. Thank you,

CHATRMAN WALLACE: Thank you, Mr, Secretary. The next
item on the aggnda, as I ask General Counsel to come forward,
is a proposed regulation amending our regulations on the
Freedom 'of Information Act. General Counsel, Mr. Timothy Shea,
and Ms. Suzanne Glazow, who has appeared before this Committee
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5
before; Mr. Shea, if you would proceed to describe these
proposed regulations to us -~ what they do, why we have them,
and any comments we have received on them -- the Comrﬁittee
would appreciate it.

MR, SHEA: Thank‘yo_u,.Mrr. Chairman.‘ I will introduce
these with some brief i_“nt-rc;)'ductory remarks and then defer to
Ms., Glazow fO.If ;.51, shbsﬂt'é.i:r:f{‘ive discussion, Very briefly, we have
regulations, ._Q-n'el is a Part 1602 and the other is Part 1611,

The Part 1602 reé‘ulations, of course, relate to procedures for
disclos.-ure“c;t: information under the Freedom of Information Aect,
The regulations were published for notice and comment.

The c¢losing date for the comments wés last Monday, and
it is for that reason that it was not until really this morning
that you have our summary of the comments. We received three
comments, and we have offered what I think is a modest
proposal to address some of the comments we have received, 1
will at this point defer to Ms. Glazow to explain both the form |
and tenor of the comments and the rationale for our proposed
revision,

CHATRMAN WALLACE: Ms. Glazow, please proceed.

‘MS. GLAZOW: Basically, the changes to the FOIA reg

are made pursuant to the changes in the Freedom of Information
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6

Act that were part of the Reform Act of 1986. We basically
published the proposed regulation and received comments, As
Mr. Shea said, we received three comments from the U. S,
Department of Justice, Publie Citizen Litigation Group, the
National Clearinghouse for Lega_l,‘S_ervices.

(Copies of cdmmen};s d';iﬁstributed.')- ‘-

MS. GL-AZ(.)-W’:‘ """.;B;.ésically, the Justice Department urged
the Corporatiq'pr‘l';.to set forth in greater detail the procedures
and stgndglrffs té;‘be used in making fee waiver determinations.
They had p;'*;vided fee waiver policy guidance in a memorandum to
all the agencies, sub.ject to the FOIlA.

The Publie Citizen Group s-pecifiéally rejected the
Justice Department's guidance on the fee waiver standard as
being inconsistent with congressional intent. They also
criticized several definitions which were "commercial use
request™, "education in;titution" and "representative of the
news media" that were given in the guidelines issues by the
Office of Management and Budget.

They encouraged the Corporation to make its own
independent evaluation of the requirement of the legislation..
Finally, the Clearinghouse expressed concern over the OMB
definition of "representative of the news media".
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7

As a result of analyzing these comments, the Office of
the General Counsel recommends inserting language in the fee
waiver section of the proposed regulation in order to provide
more significant guidance on the elements of the decision in
p'assing on fee waiver requests. The recommended additional
language salso ineludes a p';'.ovision ciarifying that the fee
waiver provi.s_ilo,nr'_i.s-j'§I;L'1:i)'ject to appeal in the same manner as

s

appeals from_d;én_iiél’s of records.

o

Th_"e;. .l:';acoﬁl‘mended new language is made availabﬁ to the
Board as 'a‘r"r:'.‘attachment to the memo that you have. The section
of the rule where the language is inserted can be found on page
69 of your Operations and Regulations Committee's Board book.

The inserted language is all underlined.

The Office of the General Counsel does not recommend

‘'departures from the definitions provided by OMB, as the

concerns raised by the Publie Citizen Group and Clearinghouse
about possible inacecurate interpretations of the definitions
are insufficiently supported.

CHAIRMAN WALLACE: Let me ask. I am looking at page
69 of-our Committee book and at 69 and 6%a of your draft., I

see -- épparently, the new matter begins in the last sentence

of (f): "The Corporation will utilize the Department of
Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
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8
Justice guidance to determine whether a fee waiver or reduction
is warrantedl." Then, we go through 1, 2 and 3 with subnumbers
on what we are going to do.
MS., BERNSTEI&; I am sorry to bother you. Does this
éome later because my part whet_'_e."‘:i’,.t says, "operations" --
CHATRMAN _WA-LLAQ}__EZ: '.i"ou are lookl.ijng in the Board book,

I think,

-

MS. .BERNSTEIN: No, this is supposed to be the Ops and

o

Regs book.. " - -

]
~

CH.A:IRMAN WALLACE: This is the report in the Board
book., See, I will show you.

MS. BERNSTEIN: All right. 8So, where is what you have
got?

CHAI RMAN WALLACE: That is a good question.

MR. EAGLIN: About half way through, Mike -- just

‘about half way or past in the Board book,

MR. SMEGAL: Excuse me, while we are digressing, are
there two different sets here? I have two sets, 69a and b, Is !
there a duplicate here? Why do we have two sets of the same
thing?

MS. GLAZOW: You should have pages 69, 69a and 69b.

MR. SMEGAL: Yes, but I have it twice, Why do I have
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it twice?

MS. GLAZOW: That was just a clerical mistake. The
person stapling the pages together.

CHAIRMAN WALLACE: The collating machine went berserk?

MR. SMEGAL: Il fhought, maybe, there were two
different forms, but thg laéi three pages you can fhrow away,

They are dupliqafes'of'fﬁé'prior three pages.

Y

CHAIRMAN ‘WALLACE: Let me ask. Have you deleted (g)
and (M2 . <

lMS-.-;\C‘}LAZOW: No, sir, the only thing we have done is
language under (f).

CHAIRMAN WALLACE: Okay.

MS. GLAZOW: 1 would like to add that that last
sentence you read under (f) -- "The Corporation will utilize
the Department of Justiece guidance to determine whether a fee
waiver reduction is warranted" -- that should have been
deleted. That should not be in there.

CHAIRMAN WALLACE: 1 see,

MS. GLAZOW: We do .not recommend that language. We
just put forth the criteria in the underlined language.

'CHAIRMAN WALLACE: All right. So, what we have here

on the next two pages is essentially the Department of Justice
Diversified Reporting Services, Inc.
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10
guidance, You are not referring to it; you are printing it,

MS. GLAZOW: Right.

MR. SHEA: And just to make it clearer, we suggest
that one sentence -- "The Corporation will utilize, . . ." --
Shouldlbe stricken, |

CHAI RMAN ,,WALLACE_: | I understand the General Counsel's
recommendation._u, |

o

MR . SMEGAL 1 am sorry; I missed something; I am

B

confused now. What are we doing?

PR
~

.'MSiJGLAZOW: The last sentence in (f), it says --

MR. SMEGAL: I am on (f); I can understand that; 1
have the (f) on page 69, and the last sSentence --

MS. GLAZOW: The last sentence in (f), it says: "The
Corporation will utilize the Department of Justice guidance to
determine, . . " --

MR. SMEGAL: It is not in the Board book material, and
it is not supposed to be in here either?

MS. GLAZOW: That is correct,.

MR. SHEA: Correct.

MR. SMEGAL: What happened to (g)?

MS. GLAZOW: (G) will still follow (f}. All we did
was insert extre language under (f).
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11
CHAI RMAN WALLACE: I gather that the Department of
Justice is sending this recommendation around to every agency
in the federal government. We were not specially honored by
their attention; is that correct?
MS. GLAZOW: That‘is rcor'l‘ect, and I have been informed

by the Department of Justice and also by reviewing publications

in the Federal_,Régi.s‘t"é"rr of many of the agencies that this is

Kl

basically the language b'eing used by the majority of the

L

agencies.t“;l_tt is~ just a straightforward, basically taking the
statutory ‘L;a\*nguage and just breaking it up into parts so that
you have a procedural step to go through in making a
determination on the fee waiver, ' |
CHAIRMAN WALILACE: Basicélly, we have a model
regulation from OMB -- and I am not talking about the
amendment; I am talking about the whole product before us is
basically modeled on a pattern set out by OMB; is that correct?
MS. GLAZOW: That is correct. With the exception of
the standard for the fee waiver decision, OMB did not address
that, and that is.why the Justice Department addressed it.
CHAIRMAN WALLACE: In other words, Justice lost the

fight with OMB, and now they are sending it around to win it

piecemeal. Okay, that is fine. I understand what we are doing
Diversified Reporting Services, Inc.
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12
here. bo any members of the Committee have any questions of
the General Counsel's office on f.his regulation?

(No response.)

CHAIRMAN WALLACE: If not, you all might stay where
you ar.e. 1 am going to‘as.k for publiec comment and it is
possible that some of the c.or'r.lr‘x-lents will raise matters that you
all need to addfe;-s_;. “S'o;’"':keep comfortable, Let me ask if there

K3

are any comments ‘from the public on this regulation before the

Commi ttee é_fdbr'pf\sseé' it.

"'I nught also say that we did contaet Mr. Houseman who
represelnts or has represented PAG, NOADA and other
organizations on others of our regulations and Mr. Houseman had
no comments to make on this one; is that correct?

A PARTICIPANT: That is correet.
CHAIRMAN WALLACE: Why did we get up this early? All

right, if there are no publie comments, no further questions

from the Committee, I see no reason not to proceed to the

regulation itself, Do any members of the Committee have any

comments, discussions or proposals with regard to Part 16022
MR. SMEGAL: Mr, Wallace, in reading this on the plane
yesterday, I was kind of intrigued. The supplementary

information that starts on page 57 and continues on over to --
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13
I do not know where it stops; but in any event, on page 59, I
read with interest the sentence that said, "The costs incurred
by the Corporation for the first two hours of search time and
the first 100 pages of duplication wi.ll not be charged to the

&

requesting party." 1 assume that was irrespective of who the
requesting party was,
Then, 1 c‘o_n_.t'iﬁﬁ-ed to read and I thought I would see &

regulation t.ha(:t"_-.set that out and never found one. 1Is that in

here someI_W'I"lé_'I."‘:e, or did I miss it? I guess I was looking for a
fee schédﬁl‘.g, Tim, and I did not find a fee schedule. 1Is that
not part of what we are looking at? 1Is there a fee schedule or
not?

MR. SHEA: There is still, of course, the fee schedule
that appears on pages 68 and 69, and there is a reference to
that on page 69, parts 2, it is (£)(2).

MR. SMEGAL: I see it now -- yes.

CHAIRMAN WALLACE: Actually, it is (g)(2).

MR. SHEA: Correct; I am sorry -- (g)(2).

CHAIRMAN WALLACE: Because (f) is what you want to

amend gnd let's not get too confused.

‘MR. SMEGAL: 1Is that an exception to charges unique to

LSC or is that sort of government standard -- any FOIA?
Diversified Reporting Services, Inc.
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MS. GLAZOW: That was required by the new amendments.

CHAIRMAN WALLACE: Any other thoughts or comments from
members of the Committee?

(No response.)

CHAT RMAN WALLACE:‘ I thi.nk the way to do this is first
to move the\adoption_‘of the-'i;;egulation as printed in the Board
book, and .t'h‘e'r,l "!:ve_ __W"i"l'..'l consider whetﬁer to amend it as
recommended lb;y»‘thh-e General_Counsel. Consistent with procedure,
the Chairﬂr'tt_;ri_'l?“-l entertain a motion to adopt Part 1602, as
printed‘in the Board book. 1Is there such a motion?

MS. MILLER: I make that the motion,

CHATRMAN WALLACE: 1Is there a second?

MS. BERNSTEIN: Second.

CHAIRMAN WALLACE: Moved and seconded that we adopt
Part 1602, as printed in the Board book. Let me ask whether it
is the Committee's pleasure to amend_ the printed regulation by
adopting subsections to Section (f) which are printed in the
handout given to us by the General Counsel's office. These are
amendments to Section 1602.13(f) beginning on page 69 in the
Board book and continuing on pages 69a and 69b in the handout.
Is there a motion that we amend the regulation as suggested by
the General Counsel's office?
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MK. SMEGAL: So moved,
CHAIRMAN WALLACE: 1Is there a second?
MS., MILLER: I second,

CHAIRMAN WALLACE: Any discussion?

(No response,) ‘

CHAIRMAN W‘ALLAC.E.-"&" ;?irst, we will vote on the
amendment, The a‘me,n-d'm‘fént is to amend Section 1602.13(f) as

.

suggested by the General Counsel's offiece. All in favor, say

"ayel, '\.' <

l(Afﬁﬁ;rus of ayes.)

CHAIRMAN WALLACE: Opposed.

(No response.)

CHAIRMAN WALLACE: The amendment is adopted. We now
have before us the amended regulation. Is‘there any discussion
or further amendments by members of the Committee?

(No response.)

CHAITRMAN WALLACE: If not, the Committee is prepared
to vote. All in favor of recommending this regulation to the
Board, say "aye",

(A chorus of ayes.)

TCHAIﬁMAN WALLACE: Opposed.

(No response,)
Diversified Reporting Services, Inc.
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CHAIRMAN WALLACE: The "ayes" have it, and Part 1602
will be recommended to the Board this afternoon. Mr. Shea, we
have another regulation which as I gather is before us largely
for informational purposes. 1 will let you explain that to the
Committee, if you would be ;o kind.

MR. SHEA: Very br-i‘efiy, the Corporation publishes
annually an l{p‘da'terdr 'p“'c";'rverty guideline. That publication is

-

based on some information that is provided by the Department of

. oA
Health and Human Services on a yearly basis. They are the

exact same.numbers as HHS provides, except that they are

multiplied by 125%.
That is what appears in your Board book at page 75,

and they were published in the Federal Register essentially

as final regulations on Wednesday, rMay 20, 1987. We have
received no comments or any other submissions in connection
with this,

MS. BERNSTEIN: 1 just have a question. It is not so
much about this regulation as it about our general approach to
funding., 1Is it the case that when funding for the Corporation
is allocated on a census data basis, that the different
guidelines that are in effect for Alaska and Hawaii are taken
into effeet in our count?

' Diversified Reporling Servinés, Inc.
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MR. SHEA: 1 do neot know the answer to that,
MS. BERNSTEIN: It does not relate to what we are ~-- 1
mean it is not going to hold us up from accepting this. I mean

it is easy to take 125% times what HHS has sedopted, but I

cannot remember in any of our discussions on the Board in

.

allocating the funding formulas the adjustment that would need
to be made in 't,ei“n-ilsﬂ-e’w'f"-looking at different income levels in

R

Hawaii and Alaska for making those funding distributions. It

M

was a matté:'r"_( o‘.f' curiosity. I would like to know sometime.
'--:Ms:ngAzow: 1 am sure we can find it.

MR. SHEA; We would be happy to inquire.

CHAIRMAN WALLACE: Mr. Shea, my question -- I am
sorry.

MR. SMEGAL: Perhaps, LeaAnne has raised an
interesting question, but isn't that an entirely different
subjecet -- the cost of delivering legal services to a
particular geographic area. It would seem to me that the cost
of delivering legal services in San Francisco is a lot higher
than it would be in Bob Valois' neighborhood.

MS. BERNSTEIN: No, my question did get into the cost
of delivering legal services. It goes to the -- we allocate

funding on the basis of how many poor people are in a given
Diversified Reporting Services, Inc
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geographical area. All I am saying is what a poor person is in
Hawaii and Alaska is different according to these eligibility

standards, I cannot remember in any of our public discussions

-- and, Tom, if you can --

MR. SMEGAL: No, you are right; 1 cannot either,.

-

MS. BERNSTEIN: I cannot remember there every being a

distinetion mdde, and’l am just wondering if our census

allocations of funding per poor person comports with this

eligibility guideline,

MR.' SMEGAL: Maybe, we should be counting more people

1in Alaska and Hawaii?

MS. BERNSTEIN: 1 am saying for consisteney, I cannot
remember that argument evler being part of the discussion.

MR. VALQOIS: 1In other words, $23,000 goes further in
Jackson than it does in Anchorage?

MR. SMEGAL: No, that is what I thought her question
was. No, she has a very interesting question there.‘

MR. ‘{ALOIS: What is 11?

MR. SMEGAL: There are potentially more people

eligible in Alaska and Hawaii because the standard is higher,
If you make $6,900 in all the states but Alaska and Hawaii and

you are a single person, you would not be eligible; but you
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would be eligible in both of those states, I think LeaAnne has

an interesting point,

MS. BERNSTEIN: It may be that they do that and it

just never came up as an issue, but, anyway, I would like you

to find out.

r

MR. SHEA: Sure, we would be happy to.
MR, SM'E‘GA'L'_:,_ "--Mkéybe, we have more clients than we know

about.

..

MS:; BERNSTEIN: Maybe, more are available in Alaska

Tl
(N

and Hawéi{i-."“"

CHAIRMAN WALLACE: As 1 understand it, there is really
nothing for the Committee to do at this point, This regulation
has been published, and it is in effeect, Now, if you need
something out of us, tell us what it is; but I do not thiﬁk we
need to take any sction on this this morning; do we?

MR. SHEA: Strictly speaking, I do not think so, 1
guess I would like to see the Board adopt it such as it is, but
1 do not think there is anything -- this is purely, such as it
is, purely ministerial.

MS. BERNSTEIN: 1 think it would be a ratification of

the actions that the staff took in pursuance of complying with

the law. I would move that we ratify what they did.
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CHAIRMAN WALLACE: 1Is there a second?

MS. MILLER: 1 second,

CHATRMAN WALLACE: It has been moved and seconded that |
we approve the staff's compliance with the law,

(Laugh{er.)

CHATRMAN WALLACE: Is éhere any debate or discussion?
Does anyone want'to-tqke3£hé negative on that position?

(No ?gs?Pnsé, other than laughter,)

CEATE&ANCWALLACE: Hearing no debate, I guess we are
ready ta‘voiﬁ:a All in favor, please say "aye",

(A chorus of ayes.)

CHAIRMAN WALLACE: Opposed?

(No response.)

CHAIRMAN WALLACE: - Part 1611 is amended, as approved,
and we will so report to the Board this afternoon. We thank
the General Counsel's office. I should have asked for public
comment on that, and I apologize; but since we did not have a
lot of choice mabout it anyway, it may not make any difference.
Let me ask before we adjourn if there is any publie comment on
that or any other business that might come before the

Committee.

MS. BERNSTEIN: 1 want to congratulate you, Mike.
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You did a fine job this morning,
CHAIRMAN WALLACE: Let me congratulate the General

Counsel. If the rest of your tenure working with this

Committee is as smooth as this has been, you have got & raise

v

cqming.'

MR. SHEA: 'I‘l;_hank yo’u. v?ery much, I want to order a
special copy of tih'i.,ls.‘-.t/if"e;nscript and see if I can tender it to
the President ;;ggt,a;ay.

(Lﬁ?g?igr;)

'. CHA‘I"EMAN WALLACE: I am sure you should. Is there any
other business to come before the Committee?

{No response.)

CHAIRMAN WALLACE: If not, I will entertain a motion
that the Committee stand adjourned,.

MS. MILLER: So moved,

MS. BERNSTEIN: Second,

CHAIRMAN WALLACE: It is seconded. All in favor, say
"aye". |

(A chorus of ayes.)

CHAIRMAN WALLACE: Opposed?

‘{No response,)

CHATRMAN WALLACE: The Committee stands adjourned.
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Thank you all,

(Whereupon, at 9:40 o'clock a.m., the meeting of the

Operstions and Regulations Committee was adjourned,)

% kK K F KKk %k
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