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MEETING OF THE COMMITTEE ON

OPERATIONS AND REGULATIONS

The meeting of the Committee on Operations and -
Regulations oflthé Legal Services Corporation Board of
Directors convened at 1:30 p.m., on July. 20,1983, at 122
North 2nd Street, Phoenix, Arizona, with Committee Chair-.
man, baniel Rathbun presiding.' The following Committee

members were present:

ponald E. Santarelli ) ')
Milton M. Masson Gﬁéfﬂ@bﬂdﬁﬂ&?{mmﬁﬂaitﬁli

Robert E. McCarthy

Also pfesent were Donald P. Boqard..Corporation
President; Dennis Daugherty, Vice President of Operations;
LeaAnne Bernstein, Secretary; Grégg Hartley, Director of
the Office of Pield Services; John Meyer, Deputy General

Counsel; and other members of the Corporation staff and

members of the general public.
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- those of you Whéiﬁave made it here today.

| from the Operations and Requlations Committee meeting

PROCE#DINGS
| Phoenix, Arizona
July 20, 1983
1:30 p.m.
THE CHAIRMAN: I call to order the meeting of
the Committee on Operations and Regulations.
_ I_amﬁtﬁe Chairman of this'éoﬁhittees My name
'is'Daniel Rathbuﬁ.w.We have, in atten&ahce}.two other..
Committee membér§; Mr. Donald Santaréilixand the Board
Chairman, Mr.ﬁBéb{McCarthy. We have audi;ing this Coms=
nittee meeting;'Mﬁg-Milton Masson. -
| I.caiifyour attention to our agenda, which we
have'pursuant to“the Notice of Federal_Reﬁister. We have
obviously movédtthe meeting up an hour. I hope it wasn't

an inconvenience to anyone. I appreciate hearing from

If there is no discussion on the agenda, I
would like ﬁo'ehtéifain a motion to adopt the agenda.
MR, McCARTHY: Aye,
MR. SANTERﬁnnxz Second.
THE CHAIﬁMEN; The motion is passed.

The next item is the approval of the minutes.

of May 3, 1983,~which was chaired by Prank Donatelli.

N

Iswould entertain a motion for the approval of those

minutes.
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‘the minutes of_ﬁhéfMay 3, 1983 Committee meeting.

‘submitted to me by a representative of the United Auto-

', office employéés-wéne seeking authoriZation for an elecx
‘tion. The hearing5bn that eiection is scheduled before
‘the NLRB on July 26 through July 28 and there will be a

‘decision made shortly thereafter, I assume.

Gregg Hartley, of the Field Services and Tim Baker, who

43 his staff-hséiSfant, to attend a Board meeting of the

MR. McCARTHY: I‘will'ﬁove_that the minutes be
approved. |
MR, SANTARELLI:j Second.
THE CHAi#ﬂ&N: The méﬁion is madé and seconded.
All in favor? | |
MR. MccggwnyE Aye.
MR. SANTEﬁﬂﬁils Aye.

THE CHKIREAN}_ The motion is carrieafto approve

Thé ﬁé#£ item of business is a report from the
président, Don'Bééard.
| MR, BOGAR&E]VThank you very much..
T have a few things I would like to mention
to the Committeelon the events that have taken place in
the last few monﬁhs:

In late June, there was a unionization notice

mobile Wbrkers,ithat the corporation employees and regional

T had the opportunity in early July, along with
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- program there at Window Rock and Chinle on the 8th.

'people and I think they should be commended for what they

~attended the Bcérd[meeting. Of course, even though' he

“has had a pdst'experience with the program;_it made a

“'funding for the construction of building or things like

DNA Board on Saturday, the 9th of July, and visit the

We found a very good program, we thought, well
run and a lot of dedicated people, a number of people who
spent a’congiderable amount of time in the program.

People working in cénditions that-I‘ampsure most of our
people are not aware of and most of the people in the
country aren'tfawaie'of. As a matter of fact, situations
where you can standfup and look out throﬁgh the wall of
the building from the inside and see the outside, situa-
tionswﬁere?ou ha§e:staff people living in offices because
tﬁey don't have housing facilities. Tt was a very impfesé

sive experience for:me. I found a lot of dedicated

are doing.
We also attended a Board meeting on Saturday.
It.Was an unusual Board meeting, in that, for the first

time in the history, the Chairman of the Navajo Nation
shift in emphasié to things in the future and may very
well receive agsistance from the tribe in areas of

that. So T think it had a very positivé“impact.

We also have had the oppcrﬁunity in the past
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- significant ambuhtfof information from us. We sent out

_notices to the programs, trying to get feedback from

‘“day of hearing was set. Former officials 6f the Corpora-|

tion had testified on Tuesday. They were questioned

to 1982,

‘on Tuesday. There was a statement at that time, by

~rthing to harm.the program, that we were convinced that we

week to appear before the Senate on oversight hearings,
oversight hearings in early May before the Senate.

At that time, Senator Hatch, has requested a

them on that information that the Senator requested;i. ‘

That was submitted to the Senate and another,
o

about various activities that occurred in the period-iQﬁdgﬁ

I Wasﬂthere on Friday talking about changes
in the statute that we would recommend. There was some

discussion about some of the events that had come up

Senator Denton, that he was going to reqﬁest'an investigat
tion of past'acﬁiVities of the ﬁorporation. Mr. Hatch
also said he was concerned about some of the disclosures
on Tuesday.

| We tried to tell them that we didn't want

them to use those disclosures as an éxciusion to do any-

needed a strong corporate structure with a lot of con-
trol over the program. We were committed to the extensiot

of services, the direct delivery of services. We did not
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‘this month. I don't know if that is still a hard and

that on July 18, wcich was a Monday, at approxlmately _

feel the Corporation should be involved in other activi-
ties, but we ﬁanted to redirect as much as possible,
the expenditures of for funds directed for services tol
the poor.
There has since bheen a press conference, I

understand yesterday, by Mr. Denton and Mz. Hatch,
further stating that they would like to see the Departmenﬂ
of Justlce inquire over some of the past actlvities.
I am not fully aware of what he specifically asked for
at that time, but I an sure.that that is available. .

| There hés been an agreement, by the Gommittee; }

as I understand it, to work on a bill by the 27th of

fast date. It was ‘the 20th and it slipped from there.
Perhaps Dennis Daugherty can explain morxe on that in his
legislative update report.

The'last thing I have before the Committee was

5:00, we were served with a motion for a Temporary
Restraining Ordé: and a complaint with affidavits and
memorandums bﬁ*poihta and authqrities”regarding an
attempt to ge£ ;f§re1imiﬁarylinjunction'ahd a TRO to.
prohibit. the impiementation of what is schéduled to go'

into effect today.

A hearing was held on the very next day at
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. but he expected a hearing £o be scheduled by mid August,, :

'_'the regulations are proceeding.

level of 296 million, subject to the terms of H.R. 2909,

has not come to the House of Representatives for a vote.

10:00 in the morning. The Distriet Court denied the
request for the TRQ ana indicated that he thought the
prehmﬂhamw'injﬁnﬁtibn would come on for hearing sometime |
in mid August;  Hé indicated he was going-to be out of

town on vacation during August and it would be reassigned

to a different judge. He didn't know whe.it would be,
That was handlea by our General Counsel's offxce, and

That concludes my repcrt.g' H
THE CHAIRMAN: Thank you. |
T will open it up. Are théreﬁéhy gquestions B
df Mr. Bogard? B o
Jfﬁefnext item of businesé,fis'a report from .
the Vice Presi&éﬁilof 0perations, DenniszD?ugherty.
MR. DAUC‘HERTY Thank vou, Mr. Chaiman. |
Jim Streeter asked that I giv& a report in his
absehce todayf'with respect to progress on our appropria-.
tions and authorlzation bills. |
The appropriations bill has been reported from
the House on~the_Appropr1ations Commlttee‘ I think we

reported that to- you previously, recommending a funding

as reported byftheﬁﬁouse Judiciary Committee. That bill
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There has been a controversy over a different

~section of the bill, and that controversy is coming up

on a bill to theiHouSe floor and we don't expect it to
come up before ﬁhe'August_recess.

Also, there has been no action scheduled yet
on the House flbb; for H.R. 2909. -

The Senate lLabor Committee has scheduled a

markup of reauthorization legislation:for'July 27, It is

unclear, at this point, whether or not. the Chairman of

the Committee may introduce a bill, may become the: basis_
" for mark~up.

At'the'moment, the mark-up vehicle would appeat

to be 51183 by.Senator-Eagleton, and a number of his
colleagues. I had copies of that made to make available

to ydu. That bill would be a three-year authorization,

reauthorizationxbi}l, authorizing the sum of 296 million .

in the first-year;?FYSd; followed by such sums as may
be necessary in. 1985 and 1986,
_Iﬁ.wéﬁid_provide that this Board of Directors

could not conduct business, unless there were six con-

firmed members present, at least one of whom was an eli-

éible'clienta_3

It would require that the internal members of

the Board be apgoihted from among persons who had served |

on governing Bdai&s and legal services dr héd actual

L I
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 specific interests of client would have to be documentedf?
It would alSo:require that if, at any time, we had 1953 ,;1
than six confifméd:members of the Board, that funding of:
ﬁecipients.béﬂiﬁ broportion to their_sﬁare of funding in 
Z:FYBZ and the pﬁé§ibus fiscal vear, ﬁﬁd-it-ﬁould repeal'
iﬁhe section_df:iaﬁéwhich prohibits tﬁe uge of non—legélyf

services corporation funding under the act. The measure

governing Boards; ;if this bhill wére:tofpass in it's
:present form_aﬁfthé conclusion of this_year, there would
no longer be.ﬁffﬁéﬁirement that the attorney members of |
:the Board of Diféétors be appointed by Ba:,Associaticnié

'grépresenting afﬁajprity of attorneys in the area, that it

experience of legal services‘to the poor, would continue
the provision with respect to class actions that is in
the continaous regulation, would contain a provision
which reQuired.thaf substantial funds be made available_.
for legal serviceé, would have provisions with respect |
to 1egislative'ad?ocacy considerably.different from that
which are now.in our regqulations, would permit the repre~
sentation of eligible clients directly affected by proe- 
visions of paﬁticﬁlar legislation or in need of religf,_

which can best be provided by the Legislature and such

does not conﬁaiﬁ'éﬁy provision with regard to recipient =

contains nq-ﬁrévisiohs similar to the current appropria-

tion, with regafa.to the representation. It does not »-

BARTELT, KING, LITWIN. Mc'NULTY & YODER TELEPHONE (602) 254-4111 707 SECURITY BUILDING
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- I have any provision with respéct to limiting the compen-
2 ~ sation of this Board of Directors or severance pay of
3 Corporation emﬁiqyees or recipient officers, and does
4 |  not contain the present Neal Smith Provision that requires
5 . -.an equitabla_distribution of Gorporatibn-gxants among |
57._  recipients.; L o
7  :5 " There were some indications at these hearings
8:;;fﬂthat there were amendments to offer on thls, at such .
9 time as it would be taken up, but the Senators were not
10 - "specific as ta what they mavy be. |
"mo| As. Don mentioned, at the hearing last week,
12 . "Senator Dénton iﬂdgcated his desire_that the general
13 {_ 'accodntinqdofﬁi¢§ginvestigate ﬁatters arising on ques-
14 _ tions that af&ééﬁin connection with oVérsight hearings
15 | of the COmmitﬁge; =There were two of those that related
16 ' -.t¢ lobbying-agﬁiyifies by the Corporation. There were
17 F quéstions régéééiﬁq_whether or not there were any polis
18 1 tical or idebiggicgi basis for staff layoffs, rather than
19 | merit or téhure, ﬁﬁether or not in coﬁnection with |
RN 20 | .retranchment in‘;QBL, whether or not there was an appro-
1@f1 ZT_ . 'priate corporéti§§ encpuragementwof;thewhuildfnghﬁ B
_ff}f. 22 up of fund balances or there being hidden and a question
 : ;{ 23 _ with regard to. Corporation encouragement of transfers
j,fi 24_ . to alternativé.corborations for the c@nduct of activities
flijﬂ 25 in the prohibited'uses of legal services funds.
”u*{
: BARTELT. KING. LITWIN: MCNUL.TY & YODER TELEPHONE (602) 254.4111 707 SECURITY BUILDING
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. report from the:Geheral'Accounting Office, concerning

_ compensationﬁdf'the-Board of Directors of the Corporation

....there are a lot of people here that would like to comment

' on the regulations. Rather than wait until the end of

- tione and, then allow the public to comment on those.

7 _ After that, John c¢an go through the proposed revision of =
19 1._eliqibility requlations and take comments on those.
stitute for 1606,,wh1ch is, at presentf our determination
.on the denial of funding requlatlons. A8 far as denial
-'is concerned, the present 1606 would remain in effect

:::ae-the regulations on determination.

The Congress will.soon he going into recess.
At this point} as you know, no nominations have been made
by the President with respect to membership an this
Board.

At_tha‘present time, we are still awaiting a

THE CHAIRMAN; Thank you, Mr. Daugherty.
Aﬁy;questions?
The next item of business is a report from the
Deputy General Counsel, John Meyer, mﬁu:i%swith us.,

If-théfe are no objections -~ T know that
the meeting to hear your comments, I would like to have

John go through the proposed denial of refunding regula-

MR. MEYER-V The new proposed 1625 would be a sub~

Theée are fairly lengthy regulations. I don't

- BARTELT, KING, LITWIN, MCNULTY & YODER' TELEPHONE {602) 254-4111 707 SECURITY BUILDING
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- 1 plﬁn to read through them from béginning to end. What
- 2 T plan to do is cover the signlflcant areas of change
. ':o. 3 .'between this new regulation and the effect of the present
:j;;;, 4. ~ 1606. .' | |
:{ol;: 5_ ” Th?ffi?St area of change is iﬁiﬁhe definition |-
;ﬁ?fo. 6. ._goction, Secﬁigﬁfi625.2. The firstﬁﬁigﬁificant change..l
o 7.1 is the defini'éf&'nfaf denial of refunding, 'which ie sim~ ).
1"'3o 8_-:‘oolified. It will cover only a denial of. any funding or f-i
If.oo 9 :oreduction of ten percent or more in the annualized fund—ﬂ
'f  fo 10 ::_1ng level. With reference to a specific numerical |
.o:ifT " Eodenlal of funding in 1606, $20,000 is deleted and the
;;;f;: 125f'ff8ection 1606. 2 A3, does not appear. mhat concerns the
.:%;;: 13 - addition of a new condltlon or restriction on recipient'
ERIE 14: 'grants not appllcable to rocipients in . the same class.
15? | qa the denial of refunding would be deflned
16 .os ten percent or more reduction in funding.
1 Additionally, the prOposed regulation excludes-
‘]oéo §o5 '8 jchanges in levels of annualized Funding apportioned upon_
S _19_'-j5a11 partlcipants.} Thls would be excluded from the definxu_'
20 tlon of denial of refundlnq. .M.
21: At present, the only thing that is exoluded o
22'1 _ 15 a uniform reduction based on a reduction of appropria-.
23- tiOns. Thls would exclude somethinq like, ‘for example, |
i_ 24' a re-allocatlon, where there is a uniform formula that
;gi 25. the Board decides:to apply. There would not be need for

BARTELT KING., LITWIN. McNULT\f & YODER TELEPHONE (602) 254-4111 707 SECURITY BUILDING
OFFICIAL COURT REPORTERS 602) 254.6565 ~ FHOENIX, ARIZONA 85004
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~ 1 hearing in each individual cése, The rationale behind
2 this is that thérpurpose of the hearing ié‘where, for
| 3  brie reason or.anpther, a violation by recipient is had .
- ;=ﬁ 4  or the Corporatidn ﬁecides, in the case of a generally
|  , 5. alioéated fundihg%fprmula change, there would he nothing |
:_} }; 6' . 'concerning ﬁhéfreéipiént o give rise‘fo'it.
i.E ;. 7? 'Ef - The second maior area of chanue ig in the
"}';ff 8“'3‘ grounds for denial of refunding, which is Section 1625. 3.:.
:«.i?w 9': The first thing there is that another section be added |
f;fi;. 105 , gto 1t, a new subsection d, which would allow denial OF
;?$ff, 11.‘: 1refund1ng whén ‘the Gorporation finds that another organi—_ﬁ
iﬁ?'ﬁ; 12i:: _zation, Whether a reciplent or not, could better serve
if“ ¥ ; 13; : eligible clients.in the recipient's service area.
Rt (LT :Ilwouidfpoint out that this is still under all
15

__the procedural protections of denial of réfunding regu-

16 lations. It would be a matter of what questlon would .

17 | be heard, not of whether there would be a hearing.

18 There was to- be a hearinq with all of the protections.
19 | In addition, a failure by recipient to either
20;" abide by the protection of law or regulations or give
21 :.;'affectlve leqal assistance, would be significant.

22 Uhdé# $ﬁﬁsection c, concerning;failﬁre to-pfoﬁ'
23 vide econoﬁidaitaﬁd'affective legal aséiStance of high

24 quality, sucﬁ‘@ﬁibf-Warninq would stiil“bé required;'

25

The loglc beﬁiﬁd[ﬁh&t-is esSentiallY'ih the case of

BARTEL.T KING, LITWIN McNULTY & YOPER TELEPHONE {602) 254-411¢ 707 SEGURITY BUILDING -
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-%u; _ t | wviolation of law or regulatibn, one should know that one
| 2 is doing so. The-bther criterion is very broad and a
3 -.'WBininq and aichéhée to correct is required.

:ﬂ 4 o Thafﬁhiéd general area ié in the area of prewf_-'
— 5 .}hearinq procedura:. The informal conference that existsi.
x{_- 6 - Hfin 1606 is no longer required. There-is.hothing preventf_
f.ii 7 ing one from being held, if such were appropriate. :
f“;{: s | Procadures for challenges to the hearing offi~.i'
ifii 9 | .cer have been streamlined from those set out in 1606.

o 10 _'The recipient is no longer permitted. to question a hear~f3f
SR L -iing officer, with regard to his or her gqualifications
A 12 at the present hearing conference. If the challenge is .-
; _ 13 '.'-concerning bias, it must be shown that the hearing offi—'
 $f’ 14 cer has made statements or taken statements or actions"
15 indicating personal bias against the recipient. The
16 .procedure ls-that the president will review a written
7 'isubmiseion concerning this and make a prompt decision.
18 The time, in general, and you will see this
19 | . across the regulatlon, has been tightened somewhat. The |
: 20 fhearing should begin, now, 20 days after the issuance -
inf: 21 of preliminary determination, rather than.not more than__
;; 7- 22 45 days, which was the previous formula. 3The hearing

i' 23 officer is urgea to issue the recommended decision within{_

i | 24 ten days, ratherathan 20 days, within close of a hearingt-‘
< 25 Recipient now has five, rather than ten dafs after

- BARTELT. KING. LITWIN. MCENULTY & YODER TELEPHONE (602) 254-41 1 707 SECURITY BUILDING
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.these deadlines-have been overrun in thé past. The

. averade length of the hearlng tends to be akbout six

 :regulation 1606 is to furnish them within 90 days, and
-that has been overrun. It is_simply.an attempt to

- of any party other than recipient. We decided that that
course, bring-in other people as part éf their case,

- anyhow. There ig no specific requirement, as has been

'previously dnguéﬁad, that the matter be éubmitted to

" and cross-examine ¥witnesses.

receiving the recommended decision to read the questions

review by the president of the Corporation. Many of

months. It 1s an attempt to conclude these proceedings

more expeditiously. In fact, the intention stated in

conclude the pféééeding somewhat more:expeditiously.'

There is no longer any provision for suspension:-

was not reallyﬁnecessary and a recipient, could, of

the hearing officer on the written record. It is apos*;:”
sible alternatLVe and it is encouraqed, but there is no :
spe01f1c provision to that affect. |

_Th¢s§ hear1ngs will be as they ﬁraditionally' '

have been. . Tﬁé?ﬁecipient retains the usua1 due proceas‘

- rights to prééentzbral documentary evidence and to exaﬁinaiﬁn

Section 1625.8, subsection, h; there has been . |

an addition_to that; h2, which specifically provides the

validity of'rules,’regulations, guidelines and @ -nuouo

BARTELT, KING, LITWIN, MENULTY & YODER TELEPHONE (602} 254.4111 707 SECURITY BUILDING
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instructions duly published under Section 1008e of the
Act,'shall not be challenged in a denial of refunding |
proceeding, That has happened at some time in the past
and was not specifically authorized in 1606. The :«.:'ic
authority for that has been implied from other sections
of the regulaﬁion. The reason for this is that a regula-
tion newly adopted by thé Board through the process of
publication of comment; should not reasonably he over-
turned by a hearing exaﬁiner appointed by the Corporation,
anyhow, and.thenprOper form, if such regulation guideline
is actually oon#réry to law, is the court system. That
is the only plaée it can really beroverturned. So that
is not a question that should come up at a hearing..

Tﬁe Burden of Proof Secﬁion, Section 1625.9,
has a change #n réquireﬁents. The Corporation is still
required to provide.by a preponderance of:the evidence
as to any disputed fact as to the justification for
denial of refunding. Section 1606 required it to show
it has a substantial‘basis_for denial of refunding.

Part 1625.9, which is any part of that, con«.
tains, as I éaid, the burden of the Corporation to esta-
blish facts, but shifts the burden to other issues,
requiring recipient to show that the Corporation lacked
a substantial basis for denyihg refunding.

At the end, part 1625.14, changes that rule
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_substantlally w;thout merit, which is similar to a number.:

over to the Chairman.

- If there are_many;that want to comment, please keep it

concerning reimburseﬁent of éxpenses. The present exist-
ing section, 1606.17, requires reimbursement of expensas'
to a recipient;_.Thé proposed regulation would limiﬁ
Such, in whichaa'recipient prevails and the hearing

officer finds the Gorporation s position to have been

of other types af provisions for such reimbursement.

Now, at this point, I will turn this back

THE CHAIRMAN Thank you, Mr.lMé?er;
Is there any Board member that has a question o
at this time? " |

‘MR, SANTARELLI' No.

THE CHAIRMAN' I would at this time, welcome
publlc comment: on the proposed denial. of refunding regulan
tions.

I£ anyone would like to comment, T would ask

you to please ¢ome to the front and identify yourself.,

brief.
15 £ﬁé£¢.anyona who would iike'to commenﬁ?- o
Wé‘will try tofﬁake it as easy as poséiblevon our Coﬁrt_
Reporter here... _
MR. GUTIERREz- May name is Gustavo Gutierrez. I

am the Director. for the Committee Legal Service.
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e L One point that interested me here is Sectioh 
2 | 1625.3d; the pfésident of the corporation‘finds that
3 - another organiZatibn, whether recipient or not, could
4 better serve éligible clients in the reclipient's service
5 area. That kiﬁd*of’mystifies me. What”dbes that mean’:.
6. Does that mean: that a private bar could do better? What
7 does that mean?
8 THE CHAIRMAN: DO you want to address that, John? .
® MR. ME?ERé: In my view of that.procedureu,it would
10 .have to be“athhef organization that would be an eligible|}
1M1 recipient, becausé.the statutue only allows us to fund
12 érganizations that are qualified. That was just a
'{ 13 general statement that if the president finds that anothey
et 14 'potential recipient would do:.the job better than the
15 current resipientj'and it could be any organigation thaﬁi
/  16 _' coild he elibible:w— for instance, let's say an orgéniza»
y 17 tion is'alreadf existing and somebody decided to open up
fi 18 ‘another agéncy to serve recipients, that would be like
.;f: 19 'competition.':Esgentially, i£ would be competition. If
20 there was eithe:fén aéplication for funds and if the .‘
21 -CQrporation'ibdkedgana decided that thé gew'organizatiqnf'
22 could bettér:éérééfthe recipient, they_doﬁld transfer .
23 ~ some or all.df:the.funding to the new organization, but
24 sénly after‘a-heafihg}
25 THE CHAIRMAN: Thank you.
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making the ultimate determination between an exlsting

- to be bhetter for_dther purposes. If there is nothing

zations serving poor people in the same area, fine.

that President Boqard would apply for the decision maker

“in the ultimateuchoice between an existing program and .

I of the statuﬁés;L.As I see it, it wonld be very difficult

to say -- ydu khbe—« this, this, and this. There are

MR, VENEY: My name islBernie Veney. I am with the
National clieﬁtéacOuncil. I would like to follow-up on
some gquestions that preceeded me.

Tt is not clear to me, from the face of your

proposed regulatidn, what standards you would use ini

nrganization and an alternative.

MR, MEYER~ The standard, as I’ see it, would be
essentially:thé-same ones that are in the;act. If the 3
new organizaéioﬁ;;ﬁpon'evidenceIin the_hearing, céuid f
better serve the person, than the existing recipient,. |
some or all of_ﬁhe'funding-could be transferred. It
might well be that some organization could do a particuiaz

thing better,=but that the current recipient was judged_
in the statutewthaﬁ prohibits the existance of two organi-
MR. VENEY}n-I understand that, but I am trying to

get an understanding of exactly what will be the standard#_

a new’ alternative.

MR. MEYER$ I would say it wauld be the standards

BARTELT KING, LITWIN, McNULTY & YODER TELEPHONE (602) 254-4111 707 SECURITY BUILDING
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significant failure.by recipients using resources? The

application of some other entity?

pient was not doing very well and another potential

'understanding,'sﬁbject-to possible correction.

many factors that go into affective legal service.
MR. LUMUNBA: What would be the trigger that would
cause the CQrpoxaticn to start the process? |
May name is Jawara Lumunba. I am with NLADA.
- What are the triggers? 1Is there a guideline

or a provision of law? What would be the trigger? A

MR. ME?ERi. Ih this one, I may need to defer to
the president. |
-Aé-I]W§uld see it, there would be two possi-
bilities. One would be not having gotﬁen.to the level

where you would trigger a hearing under B or C, a reci-

recipient existed in the area. That might be the trigger
The other way would be if someone came in and said that
they could do a.better job and submitted an application,

then the Corporation staff could compare them. If it

looked as if the new organization really could do a bettex

job, a hearing would be triggered. That would be my

MR:. HARTLEY: That does not mean to say that we are
going to be soliciting applications, but, yes, applica-~
tions frequently come in in an area where there tends

to be a problem of desirous service, which could trigger

BARTEL.T KING, LlTW]N McNULTY & YODER TELEPHONE (602) 254-4111 707 SECURITY BUILDING
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this.

MR. VENEY: I want to leave out the last part,

‘because we obviously have got some problems with triggers

When I read this, a trigger would be some kind of a
determinationfby thé president. I guess T misinterpreted

that, because my cancern was that the president has to

'make the ultimate declsion, and is the pexrson that ini-

tiates the process, as I read this.
I hear you saying, John, something different,

that this is. an after the fact thing. I don't quite

_understand-th&t@ﬂbut that is what I hear you saying.

Thgt it is afﬁéi’the fact. After all of the hearings

~ have been cdndlﬁdé@; the president woﬁld then make the
decision thatfiéttalked about here in_d,'as opposed to

before the fact;‘Bésed on something, the president woﬁ1d1"

begin the hearing process.
'Thahk'you.

THE CHAIRMAN: Please identify yourself.

MR. LUMUNBA: I have no sense of what standard would’

be used to ultimatély apply to the course of the-appli-
cation. I'wouldehbpe that even prior'tézmpving this

through to a poiﬁttﬁhere you propose it as a regulation,

‘that considerable thought go into Bernie's observatlons

come forward with a set of standards, 1f you choose:to

and the gentleman before me, about standards and that you_
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.tion, whether a program that was faoinq the possible
- denial of refundzng in the hearing, that thev would have
- an opportunity to brlnq intoothe hearzng the competing
'organization that would be applying for a grant and have ~:'
_an opportunity to question them about their ability to

‘do a better job or not do a better 3ob.

'of not they would“bevqualified and would the existing

‘organization have an opportunity to intorVene in that

retain this provision. Quite frankly, T would hope that
you would delete it. |
Thank you.

MR. CRossz' I would like to follow-up. My name 1is
Clinton Cross"aﬁ&;I am with the Staté.Suppbrt Center in_-
Auston, Texas..  7. | | |

In rogard to this particular prov1sion, I wouloo
like to ask you whether or not,f if there was a compet-'

ing applloation for a grant from a laqal servxce corpora-

MR. MEYER-I Absolutely. It would seem to me that
that is intéQféI”to their right to a.hearihg. It is
thelr right to get the opp081tion up 80 that they can
prove that they intend to continue to do a better Job.
I think they would absolutely have that opportunlty.

MR, CRQSS: 1f the other competing organization

applied for.a éfant, would there be a meetinq over whethe

hearing?
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-and remove them and go throuch a process of getting a

to do a better job. 8o the evidence wouldsba taken at .

 recommendation to the president. The president would

‘was receiving funds?

MR, MEYER: - When we are talking about another organ
zation being better able, ¥ would expect that where'you

decide that thegexisting reqipient is not'good‘enough

new one, that you:would have the alternative up there, .

at least in general terms, and there would be a potential
that hearing_an&:the hearing examiner would give a

make a decisibn.based on the evidence. If the new organi;
zation was bkodghﬁ~in_for some or all of the money,
there would be:aIQrant applied to them., There wouldn't
be the need.for.aﬂother hearing. |

MR, CROSQ:7 If I were representing an organization
that was facing possible denial of refunding and I knew
that X organizatibn or X committee had made an applica-
tion, T would have an opportunity to bring them in.
Would the presiding officer in that hearing make a deter-
mination that the competing organization was better
qualified or would the president make the decision, and

thereby, give me notice that the competing organization

MR. MEYER: I would expect the presiding officer,
since he would_be the judge, would make a recommendation

to the presidenﬁ-that either the new orgaﬁizationxappearec

| ad
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‘a determination made at staff level..'That preliminary: j

'Icritarion that tha president of the corporation is sup-
'plzed, is one;oﬁgthese four conditions-fo; denial of

| refunding.'

'opportunity to- repeal the decision to- fund a competing

_which the current reclplent loses money ‘and is a process,fj 

- obviously, where you can dialog the ralevance.

better or the o0ld organization appears better, and the
presi&ent would make a decision on that basis.

THE CHAIRMAN: Dennis, would you like to comment

MR. DAUGHERTY: The initial decision is a decision
in any of manygéxeas, as you know, Itliszq decision

reached at staff ié#el.' The preliminary determination isf{.

ﬁetermination is tested at the hearing process. The

criterion that the hearing officer is supplied, that

MR. CROSSr:QWhat I am trying to understand -—'and95

maybe I am conquQd -~ is whether theresis=notice orﬂ

organization.; It talks about the president making a.

decision for the.first time and there-doesn't seem to'bé}r

much opportunltv to correct. | _ :_
MR, DAUGHERTY- We have had a prOcess that has not iij

been formalized.; This process deals with a process in,.-

In a: proceeding brought under 1625.34, not

only would the:eabe,a question about,the;capabilities of
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it is healthy. I have a concern that a problem could

be facing denial of refunding, becaﬁseipn the sidelines,:

- gommunication and-may have somebody who is in a favored

‘gion to fund the competing organization. If that is the .

. case, it would seeﬁ to me that that woﬁla_not he fair.

possgible. In the case he overrules the hearing examiner

the current recipients, whose refunding is potentially

denied, but the competing applicant, whom the Corporation
proposes could hetter serve the clients and the recipient¥
services.

MR. CROSS: " I am not against competition. I think

another programcis competing and may have some line of

position, ahd'the program that is faéing'dénial of
funding, would_ﬁoélhave an opportunity - to bring in any

question or in”éhyWay participate in the ultimate déci—x]_

_ MR.'SAN?ARELLIs Can we answer'thét.definitively;
thn, at this'pbint, that that would ﬁot:hap?en that
vay. T . .

MR, MEYER: I think that is Why'wé héve what is
a fairly complex prbceﬂuxal structure-he#e; We havé'a:-
hearing, in tﬁe;fixst place, where sdmébodf has got to
convince the hearing examiner. The héafiﬁg examiner wouid
make a recommendation. Then the president could cvexrule{;

him with or withbut‘good reasons, That is obviously

without reason, you have the court saying that when the
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presidenﬁ; overrules the hearing exaﬁinér, it may be a
2 strong posture in.court. So I think your procedure is
3 ' pretacted from that standpoint. |
4 MR. SAm_fngEx,;;:rz At the risk of belaboring this any
5 : longermwearem¢igafi& here for the purpbsefbf formulating_ '
6 an'idea. Théséicéﬁments to the dialogvanérvery benefié .
7 ' cial to us, as we ultimateiy have to pass judgement on
8 the proper policy. But I think what we are doing is.a  .
9: 1 parallel stylexof~admihistrative procéeding, in which
10 >there is notice and opportunity and disclosure. ”here. t;?
m Wisnft goinq to be any backtrack side door, back door
12 :deals.‘ It is simply not cemtemplated by this kind of
13

. open procedure.jf?

14 For the pnxposes of clariﬁy, I would like to:.
15 " have a further dialog on this for the benefit of every-

18 one here to understand. |
1 To me, ‘this process is sxmilar ~- and I addresq 
'8 _ this to you, John, for reaction, if you will, please ~-;i{ '
19 - t0o an FCC tvpe license renewal program on a progect or |

20 1egal proceeding, in which there is no right to the T;giﬁfx
21 “Yicense by thenlicensee, but there is an informal pre-

22_ sumption thatfﬁﬂxiEEnsee is doing a gocd”jéb and should

23 not be subjectiﬁéféompeting ccmpetiﬁibn'&tfrenewai time.
24_ Everyone may pé£f§bméthing or anything;invihe record and
25

" they may overWhglmfthe existing appliéaﬁf}'but ordinarily
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-grant. Recognizing this as a policy of this case, having
'-_ once recoqnized that, it doesn't preolude ‘any other conw'
- f{siderations. All we are saving here is that it is a

'nature of somewhat a parallel system, by which there are

jjust like the FCC.;

'-as:[understand itr does come up for a hearlnq, even

'thouqhv it is only a formality. But once the 81tuation

| to be looked at every once in® a whlle.,'xt is notaap'fﬁ:'“

'-haven t heard a lot of give and take, I still have not

rheard a responseuas to what appears to be whether or not

they do not. Aside from signs of omission, the license
is renewed. This is not a perfect parallel, although
I find this an anomalous statutory presumption, Whené t£?.

there ig some kind’of presumption of continuation of a

certain presumptions in favor of people doing a good job,

Does that illuminate this any further, John?
MR. MEYER' I think that actually is quite illumin“:

ating. The only difference is, of course, every 1icensee,;

occurs, it would be, indéed, an illuminating parallel

MR. SANTARFLLI. The FCC statute 8ays you have got .

unreasonableoconcgpt.

THE GH#I#&AN; Any further comménts?

MR. CQRbQVA{5 Leroy Cordova, project Advisory.
Group. i SRR

Uﬁiéééﬁiihavén‘t been undefét&hdinq and I
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: 1nitiata_pro¢e§diggs by creating the grounds for the - -
. of reviewing their own decigion.

: adminlstratlve'proceedmnq.

".proceeding unﬁer one of these other sections. The

dent is usually not ignorant of 1tfwhen it is initiatd

' plent should be contlnued is 1nitiated

the! FaC, the'

we are trying to set up some sort of administrative
procedure in the fairness of due procese. One of the
things that fregquently happens in those kind of proce-

dures is tha£, in“this case, the preéident of the Corpora

~ tion is put lnto a gituation where he or she rev1ews his |

or her own decxslon. tnder Section d, he or she can

denial of-reﬁﬁﬁ@ipg} that is by fundiﬁg3that orqanizatidﬁ'

'_fﬁhat can betterQéive. Then he or she is in the process |

MR, SANT? ELLI- It is the same as in any other:
MR. MFYFR I am in agreement With that. In fgct,

of course, as: I think we are kind of all aware, usuallﬁ

someone doesn t go out and initiate a denial of refﬁidinq
odesin

So the corporat;On, having made sone kind of inltlalq

decisdon to,. at least, have a hearinq to see if a rec

31‘

véry‘simple, This*is the standard administrative praceﬂ

_:_ing in every;agenay‘that I know of or have -ever hearQ ofn.q

tion of when they'presume something wrong or needs té be:_“

' They all conduct the initial 1nvestiga-ﬂ

S i

ﬁ

R

. . . _ . : r-,\
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~ T looked at and then they jﬁﬁée it., That is inherent in
2 “the American legal'system of regulation} - There could -
3 be no dismay ﬁé*that That is how it works. That is
4 :why we have a judicial review system and is parallel
5 5with what we are deallng with here. The agency initmates
6 . and the aqency judges, ves, and then the courts review |

-tfsatisfled. That ls the-Amerlcan Way.;ffw'

7 ';'fthose who are
8 .j{r MR. GORDBVh:fThere is a difference. Maybe we are H

9 'ﬁjust engaged in same lawyer give and take.-

10 S Her: wﬁihave a situation where the pre51dent

 is 1nvmlvad i_

EX fng the initial decision and is inVOlVel-

12 Jln reviewing the_daciqion. |

13 SANTARELLI- You do that at a11 levels. .

14 ::-=_;: MR. CORDOVA.- I understand. We are not going toi
15 | get anywhere on that B ”
16 ' Let me move on to other comments I have..?

7 'l of them are minor and some of them are majer.

L R In 5ection 1625.5, for some reason, there§i§;
19 | po longer the requirement that the recipient be qivemh ;
20 | phe name of t_ attorney who will reprasent the Cornw

21 .;tion. I thlnk is common practlce that you know wh

22 'representing th dther side. The recipient will be ;
23.': gfrequent1y repr ented by counsel and that counsel i: _
24 should know who it%is and they should cantact the other
25

side. 1 think}zt is a mistake not to allow other ff“;

BARTELT KING, I..ITWIN McNUL‘I‘Y & YODER TELEPHONE (602) 254.4111 707 SECURITY eumbme
OFFICIAL COURT REPORTERS (602) 2646565  PHOENIX, ARIZONA 85004



10

11

12

13

14 -

15
16
.17
18
19
20
21

22

23 -

24

25

31

published, you will probably hear more about that, that

question to begin with. Why do we need this regulation?

organizations to be heard in the hearing process. That-.
has frequently béen the éasa. One organization comes to
mind, which is the local affiliate of the National |
Clients Council, which has_beén a very important part of
the hearing process. I think to simply open up the
hearing to the public, but not to make it possible for
organizations to testify and to participate in thei hear-
ing, is probably a mistake.

As to another one, -- if this regulation is

is the burden of pfoof provisions. I am speaking of the
shifting of the burden of proof to the recipient, the
proving of the negative or the proving it ain't so kind
of thing, is not common in hearings, as we know them.

I guess I should have probably asked this

Why does the current regulation have to be changed?

Is there something that the Corpofation has that has been
mandated by Congress? What is the compeling reason why
there is a new régulation or revised regulation?

MR. MEYER: Okay. This regulation is strictly in
aceord with the 1011. it is not a mandate from Congress.
I think there are some reasons. One reason is that this
doesn't hold a lot, but holds something, that the average

recipient takes at least six months and takes at least
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there are some sithations in which irrationally trigger

. looked at and ﬁhéﬁanged forever.

‘note that it is very difficult to give you the input that

particular proposed regulation, without having in front
:ofwusfthe laﬁquagéffrom the last propcsed regulation in

this area.
of the language in. your proposed. 1625.2a.. The previous
‘of a grant or contract, a recipient will be provided with|

~ financial assistanée subject to a new_coﬂdition or

.jrestriction that ‘is not generally applicable to all

$100,000 between the two sides. Another reason is that

the denial of refunding proceeding, particularly if there
are some recipients with well over $1 million in funding
and a $20,0005red§ction is two percent, that is way out
of line with fhé~ﬁén pércént standards.

I:Eﬁihﬁ"there are a numberIOf things that were

a good idea tthégdcne; Regulations;ate-nét left un-
THE CHAIRMAN: Thank you.
'Coméaﬁﬁ}-please and idenﬁifY'yQurself.
ME, &EQY: ﬂMy name is Sylvia Dréw Iﬁ&. I am with

the National Health Law Center. I would like to, first,

I am sure you hope to get from this meéting on this

I-Waht_to ask a question abbuﬁuﬁhe deletion

language, if’I may,'read to the Board;-readss "Denial

of refunding maaﬁs;a decision that after the expiration
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OFFICIAL COURT REPORTERS (602) 254.6565 ~ PHOENIX. ARIZONA 85004 -



10
11

12

13

14
15

16

17

18

19 -

20
21

22

23

24

25

33

" quality and quantity of it's current legal assistance to

-aligible clients.

| A3, 1is prcpose&*to-be deléted here. I would like to ask

er. Mevers for some examples of the reason which you

.significant conditions on the funding of that rec191ent,_

"which mlghtfaffgq#-the quantity and-quality of his cur-

our files and we do not believe there has ever been a

“ hearing on this sectlon.

others of the:same_class, would be in response to some

~up, at all, beqaﬁsg it isn't as if the Corporation is-
'trying to ﬁo'ﬁhis,and the recipientsjaren't trying to

'h'do:this. Both of us are under the statutes and any

recipients of the same class and that would significantly

reduce the ability of the recipient to maintain the
Now, .that 1anquaqe, which used to be 1606.2
anticipate a. reeipient could have funding renewed with

rent legal aéﬁisféhce to eligible cliénts{-without

constitutlng a defunding? L _
MR. MEYER. “In the firgt place, we have checked

Seeondly, under the statute, ae this was .
written, there waald be no occasion for it. We might
attachod a siqnificant condition to a grant, a signlficant'

condition to a grant to one recipient, and not the

problem, That'wqqld not be something that should come

specialacondit£dns attached for the'pmxpose of correcting]
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“and quantity'df“légal assistance, would'bé applied. I

| don't think that there really are things in that category

: of the stan&&kéégﬁu

the statutoryiﬁﬁféihg, because the statutory wording is

but let me askaydﬁja further questioﬁ.'.'

‘poration woul& only like for us to carry out one or two

ting this provision, that:that type of prefunding would
“training but you:cannot do class actidns,;you may not do

" fute defunding of the program; is that correct?

a problem, not for the puypose of reducing the quality

and, therefore, it ig for:the purpose oﬂ establishing
a single andqsimpl}fiea standard, denial of refunding

is a ten perceﬁt‘dr cut and removing thé-ctherﬁparts

jLéi_'-;_:_m_é--i,‘{ipoint out that this5iéTin'paralleifwith"~
the same thiﬁgfthét was carried over. It is a denial
of refunding;VfEVZh'percent reductioh was7refined to
ten percent. | . o

MS. IVYE“F;;ﬁm not sure I understood that response,|

If-théﬂﬂorporation were to decide that after

ten different functlons that we now carry out, the Oor» '
of those fundtions, is it your interpretatlon, by dele—_

not constituteQdéfﬂhding of the program? For example,

if Wefﬂwtt&iﬁiﬁ@iﬁhd you refund as to say, "you may do |

answering re@ﬁééﬁs‘for individuals, " #hat&Var, just as

an example =- in your judgement, this would not constini:
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: Support would probably be the conditions on the whole

- class of recigients. That is not covered here, anyway. '
'~cerned about._ That is the inclusion of grcups other
&than the recipi "ts and the COrporation. o

';bxing the cliantﬂcommunity in on it's side. The presump—

"_tion is that the cllent community would want to be in
'instances where the c¢lient community wants to be heard

because it feels that it is important that it's vote

one: Provi&efpﬁblib notice, Not only hold it in a place

‘where the reéipieﬁt is providing service, but also é:ovidg

 0£ that o allow the hearlng examiner to ‘make some

1 ;de0131ons as to whethar or not it would be approprlate to

MR. MEYER: Under the definition, it clearly
wouldn't.
Léﬁrmejﬁoint out, however, that, most likely,

it wouldn't, a'nyw'ay. Most of the coziditiéns on National

MR, VENFY"?Bernard Veney, Natibnal Clients Counoil' 

Ther Lsian attitude question that I am con~§:

Jch'}s statement was that the program could

on the proqramuside. There are siqnificant numbers of

be part of-the process because it wants-changes in the-'

program. I wﬁﬁld‘hope that you would do two things,

public notice, sé*ﬁhat the public, can, in fact, know

what is going on, and, two: Restore”thé ihtervener’part.

hear from an'arganization or indlviduals other than the -
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regiplent program.
2 The last thing, and it is a very small point,
3 and I almost hate to bring it up, concerns 1625.17,
4 where you 1ndicate that notice will be. given to a pro;eét
5. director and may be given to the chair person of the . _'
6 ‘Board. I brlng that point up because it is important, I 
7 think, that you siqnal your understanding that the Board
8 of bDirectors run the program and not the Executlve |
9. Di;ector, It is-a»small point, but I h0pe you take it.
10 . MR, MEYER; I want to make one point. I think we _ “.
" _ could w@llthink ahout that. It is exactly the same as -
12 1606, There is;not a change. ‘_ |
R - VENI: x didn’t say that. I am suggesting

14 ':that 1606 may be wrong.
15 MR, MEYER' I ‘am saying it may be well taken.
16 MR, TAUBEMAN. May name is Dan Taubeman. I am with _
‘ v the Colorado Coalition of Legal Serv1ces Programs, in |
18 "Denver, Colarado, ana I would like to suggest to you'-":
;f 19 1 on the CQmmitteg, thls afternoon that you table the- pro-
_g L 20 posed regulations until a later date, until there has =
'?f_ _ 21 heen an opportunity to provide for people from the legal‘i 
22 -servmces community to provide more formal input to you,-; i:
23 Thera are several reasons: why I ‘make this
24 ' suggestiont.-First, these-regulations,~a;e in many ways.:
25

very similarpﬁqﬁﬁhé,two alternative pfopqséd regulations
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- 1 on denial of refunding, which were published in the
2 Federal Register in Novembet and upoﬁ'which ne action was
3 taken by the Bbard earlier this year,
4 ~ If these regulations are approved by you now
5 " and, then approved by the Board and pﬁblished in the
6 Federal Register}.l am concerned that many of the same
7 hundreds of individuwals and organizations, which submit~
8 ted commants 1astwfa1l concerning these'ﬁroposed regula~'
e tions on deniaifdf refunding, will agéin'be forthcoming.
10 Man#jof'the provisions are the same or very
1 similar. 8o it is extreme]y likely that many of the same
12 ,objectmons will be'forthcominq.
e 13 Sgcéndly, I think that the: perception of-mahy.
 %ﬁ? 14 people in thé 1é§ai services community, perception of
18 people in bar associations, many people in groups that
16 are advocates for the poor, will be’ that these requlatlons:
Ve are another affort not to increase the: dialog between the
: 18 'legal services communlty and the Legal Services Corpora-
:i;_ 19 txon, but rather juat the opposite.
:;i : 20 b think that the thrust of almost all of the |
5" - 21 : changes that are proposed, in this regulation, is to.. B
o ,é: 22 facilitate defunding of a program, to make it easier-and_'
I.:-;fi 23 .perhaps 1es§-écstly ~- but also easier. I think one of
.. 24 ‘the things;thétjis{vitally important for all of the field
28 prbgrams apﬁréve&_by high quality fiéid'services is that
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effect, choose

,unfairness. 1 would ask‘ that you table a further oon

”:ideratlon of thase proposed regulatlons, and, specificdlly

they have some kind of reasonable certainty that they

will continue funding so that staffs will be able to

‘work with the assurance that their jobs will be secure,

that they can '.pl'an"for representing clients on an ongoing

basis, that they oan plan to hire new people in accor-

.dance with increased funding. When there are prov1sions

“that allow the presldent of the Corporation to, in

competlng organlzation and when those

same provisions provide that after a hearlng, the appeal
.+ is to that very same 1ndiv¢dual, the president, 1 thlnk
. that will be parcelved again as a provision that lacks‘:-

; ,'falrness.
13 |
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et 1 ask for the input from the légal services community,
2 with regard to_sbme of the points T have made and that.
3 the other people have made this afternoon and that I
4 am sure other people throughout the couﬁtry might make
5 and that afte::hévﬁng taken such comments intoconsidera-
6 tion, that vou then, at a later CQmmittee meeting, |
7 come back with_another proposal, which I think might
8 | well be vieﬁéduﬁbte fairly, and is a ﬁbre3reasonable 
9 | attempt to-proviaé for a more expeditibus.hearing.
10 ' MR. MCCARTHY- Your comments are, indeed, valid.
11 |  addressing myself to the procedure, rather than to the  :
:,  f 12 substance af your remark, ¥ believe that is exactly what
f- | 13 | we intend to do. | |
'Hﬁy: 14 o The.agehda merely requests a discussion as
15 '] to whether or'ﬁbfiﬁhese regulatoins are to be publishé& f?
16 ._Within a 3D.day p¢riod, in which the public and all . .;
17 ] interested partiég are req&ested to please submit théiﬁ;i
18 ‘proposals and-éqmments. That is whaﬁ we would like ﬁb |
19 have you do. | i_
20 . MR. TAUBFMA&._ I am suggesting that you not take'
21 - “the step and approve those proposed regulatlons for pub
22 .  lication, and instead before you even ceme up with a . \{Xf
23 1 regulation that is published in the Federal Rﬁglqter, 4
24 | to have a better startlng document. . . L ‘ ifgl:
25 -Thefpgason I suggest that is 5écause if ybnﬁf . .

g
t

| . . ' _ E
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publish those regulations as they are, theke will be
2 aﬁain, I suggest,.hundreds of comments submitted. There
3 - will be many peoPIe throughout the country who will
4. spend a slgnifioant amount of time making comments that
5. 'oare new and ln some cases, substantially similar oomments
Bf that they previously made about these . regulatlons. ..
’ | Iltﬁink if people were to focus=the1r effbrts
&1 on trying to make thls regulation more famr, you oould
| ocome up w1th a pr0posed regulatdon that would be more
10 e

' acceptable to n‘h;the Legal ServicsSwCorporatlon Board ;J

" . of Directors,ﬁthe”Corporatmon staff and the legal
12, _-1servzces community and that publishing such a reoulation,,-
13,'- ;would be more proéuctivo in the 1ong=run and would not : 
14 'produce the antagonism which I fear will ba the result. '";
18 of the publzcation of thosge proposed regulations. Lo
10 MR, McCARTHY~ T appreciate your comments. I éﬁf!;;i'
t sure this committe will consider: them. Howéver, agaiﬂ;"l?;o
'® B say the opportgnlty to do exactly what You wanted to -
9 do and what Wé5want to do, is provided for in our proce—ﬁ_:
.20

dure and I would look forewar@ oy if they are approved"”

'for publloation, your comments in writing and anybody fg

22 | ke
elses, and they will be carefully reviewed and consxdeﬁed‘g;
23 ' [
As to the substance of your oomments, I think
24

_ _.'that Don has answered them to my satisfaotion earlier, _,,ﬁ
25 O - {.:. b l‘
: -.-as to the protection by the Administrative Review frﬁ ZERE )

f
[
(
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'involVed_in an.initial decision, aaﬂnot be involved in

the later revieW}f When you are dealing with other

is different from that, becausge the president of the -
U tial level and ét the decisdon making level on appeal.
in any other agency
-CchmisQ&ons.andgébmmissioners are-oftenlﬁhe approving
- agency beforé-a staff investigation or review is under-f
"~ taken in any‘variéty of commissions. |
itself before condncting an inVestigatioh_of those

- tion by the commission. It'is somethinévlike probabl@i"

allegation has been made, and review the matter.

Procedure. _
MR, TAUBEMAN: If I could respond to that -~ I

think that the person who is specifically concerned or

agencies, th@ﬁefiﬁ*& review by the head of the agency

“at some pointf*butinormally'the persan-has not been per- :

"sonally 1nvolved in the inLtial decision. Section 1625.§”.

CQrporation.wou;d_be directly lnvolved.both at the ini- -
g submit that that suqqestion does not exist

MR. SANTARELLI} That is not accurate, I'm afraid.

Thé_approval is obtained from the commiséidn A
various cages. Sé that there is a preliminary determihaf_
”cause, to conduct'the investigation if a-sérious enough“rft

I want ‘to review one other aspect of this, at t_.

the risk of belaborinq it, since you challenqed me. I
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5$; ; 1_ vowed to be a guiet Board member, but I am constraihed
N 2 to say something of my own view in this case.
3 'I.realiyrmeant what T said eaflier about
'4: monopolies and their tendency to become self-sustaining
5 ;and complacent: and sometimes fat. I have worked for |
6} ::”one, the LEAA{.gnﬁwhich we did not haﬁé_these kind of
7 ”,presumptions. ;ﬁé&étthelesg they arosé;ﬁand every time |-
Bc‘zf-a grant wag. renewed or reapplied for, they arose. |
93: i My gxp@rlences in life are_all_that I can.
;10j:ffjék§ress myself;&ﬁéﬁt. There are two;égehcies. One is‘:
-11”-i'tthe LEAA, whiéﬁ}héﬁ'a billion dollar:é,year budget, 50
Tzi.i  pércent of whﬁbﬁfﬁas discretionary._-ﬁhe other one was
13{ f¥¥¥ﬁhning a sméiiﬂiéﬁ office in Washingtoh, fBoth were-very_'
:14ﬁ5; .en1igbten1ng to me. | S
15_. .. My own view is that that is a good idea, plain
1653 7oahd simple.'w141ike competition. The fund grantees that - c 
17_   JI experienced in LEAA, came to feel that they had a | |
_18{  .fproprietory-inﬁansst in the public! sgmoney-and there'waé._{f
9 . .no mechanism'ﬁétmake éure that theyfraﬁ,efficiently and
Zin  continted téﬂ@otkﬁin the public serviée,: The same is
21“- true in the]Dfi%&ﬁe practicé of law;,.domﬁetition keeps
22 _ZV.uS'lean, meah}aﬁdﬁéompetent. The thfedt, real or unreal,|
23.  that there mightﬁﬂe some competition for any particular
2 'gﬁantee, whetther it be a legal services grantee or others)
C 25.=  make them simply more attentive to continuing to justify
S~ ' '
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: “ﬁj ) 1 their existance by performanoe not by readoric or by

tf: 2 political connections.

:glg 3 8o, from my own ooint of view, I look for
. ?&1_ -4 | ~mechanisms that will increase the threat of competition
o;h;:: 5 1 to keep you more efficient.

‘ iz 6 _ MR, TAUﬁEMAN:- If T might respond to that very
}gjg'% 7 | . briefly -~ I think it is fair to say that we are not
| : L 8 | afraid of competition, becauss T think we all believe
;_fo  9 | that we are providiﬁg the very bhest, highest quality

Lo 10 :_ service that_we_oan to our clients. I think our concern
:.;[f: L . is with the proposéd procedures that would be in place
Y 12 .o:ffor'judgement or evaluating the proposed competiveness.
_::l' 13 MR. SANTAR?SLI: Thank you. You have helped us
5§7%i§ 14;;oo THE CHAIRMAN Any further comﬁents.on denial of.

15_ ;grefunding requlations? | _

16 .. 2‘ . MR, McCARTHY~ If there are no commentg, T would
17 ) piopose a resolution to publighthe proposed regulations.
18 MR. SANTARELLI: May I ask John a question? |
19-;f:f- woold;such a resolution preclude any editing;
20 .| or minor revisioﬁo-of these requlations, as they are now
21 | dréfted, before,pﬁblication; or do we S£iii have the

22 'f:authority,-thiszﬁoard, to ask questions¢ make minor ox
23 - major modifidations before pubiishing? |

24 - o MR, MEYER{_:ﬁou could pass a resolution statiﬁg
_25 that the subotancéoof these regulations shall be publisheJ,
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fhi. 1 allowing for minor technical changes. We have done it |
2 "5ever§1 times. 'I think that significant or major changes
: 3 probably should néﬁ be made after we have taken a vote,
_;& 4 . but there is no problem with minor ones. |
o _ 5_ MR. SAﬁTﬁRELLI: Would the Chairman agree to amend 
® .the motion, or is that not in ordexr?
7 -I.cén.ﬁhink of some clarification here to
8. resolve some.bf the=concerns~that we have.heard from
_ 9_':] our constitﬁeﬁcygéﬁd the public, which might be ' in Order;
10 MR. McCARTHY. I would be happy to amend the motlonp
" .if that is speclflc enough. '
2. | MR. SANTARELLI Yes, I think, if Council will
13535 faésure me that mipqr modifications are ih_the highest -
14"=:'sehse of theTfidﬁéiary responsibility.ghd not like the
.15n‘f  C6hgress' Viéﬁﬁdﬁfﬁinor modifications, as we read abogt_
R I;i£~inlthe ﬁaéhingﬁbn Post these days,kl'think that is
17:‘  - enough. | ._ e o
18 . _ L ' -
' MR. MEYER; -I think that is propera We have done;it
: 19_1:3'a couple of times in the past.
20 | _' MR. McﬂARTHY~ I will aménd my motion to submit
21 the pnoposed regulations for publication, gubject to minox'
#2 modifications_and'editlng clarlflcation.
S 23'. MR. SARTAREﬁLI: I will second that.
  ;f  '?4-:' THE CHATRMAN: The motion is made and seconded.
AR % Alijiﬁ favor? |
e
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et ! MR. McCARTHY: Aye.
2 MR. SANTARELLI: Aye.
s THE CHATRMAN- The motion passes.
4. At this time, the next ordér 6frbusiness would|
_ 5 be the proposed revision of elmqihility regulations.
6 MR. MEVER: Could I request somebody to distribute |
7 ‘these? o _ '
8 MR, SAN%ARﬁ&ﬁi: For thosge of ybu'that have some ﬂw
9 concern about: the publlcatlon and revision proceeding,
10 : I, in my private practlce, representea a ¢lient where
11‘:,  he got the Interior Department to publlsh the regulation
12.; ‘_four times before the final one. |
13 | ” . THE CHAIRMAN I wauld like to call a brief recess
4 j'now, for ten minutes, prioxr to discussion of the proposed
15 '  'revis1on of qligihillty regulations. . . |
% (Brief3fédé§é.taken.) |
17;_ THE CHAIRMAN T would like to reconvene the meet-
18 _::.ing of the Committee on Operations and Regulatlons.
19_3 The next order of business being the report.
20 from the Deputy General Council, John Meyer, of the ' -
_21j_ proposed revisipn of EllQLbilltY regulations.
22 MR. MEYER&ffThis.is a much shorter regulation. I
23 believe most'éf you should have a copy of it and the
2 suggested modificafibns in the accord book. I hope that
s ."will make it eésiék.to follow than the other one, which
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was rather long.

The first change i8 in 1611.3b, It is purely
a technical change, We are putting in affect official
Fe&eral Poverty.Income guidelines, as set for Appendix

A herein. So it is absolutely clear on 25 percent. It

- has no affect on any actual operations.

Section 1611.4. We have a person whose.
income exceeds'the_maximum income level established by
a recipieht, and wé are adding, "but does not exceed.
150 percent'of.that level.” fThat does set an absclute

ceiling of mondtary income beyond which it is not possi-

- ble to represent[azclient. That ceiling, depending on

where a prograﬁ sets it's income level, can be as high
as 192 percent pf;the povertyrguidelines;'-mhe rationale

behind this is;that.while one might construct an occa-

~sgional case'whﬁre @eople of that incqme 1QVe1 could be-

served, it igfiﬁpbrtant to concentrate ouf.efforts on
people who are.ﬁSQr_and, in any casé, evén‘where you .
might be able;tdlEOnstruct a case withfa.person with
that high incémé; it is very reasonable to suppose there
would be several}éeople of a iower incgmé whose need:: .-
is greater. So it is a focusing mechanism.

The.éeéénd change is in l611.4c, which is

deleted. These a#e authorized exceptions to the maximum

 income levels. ‘The first is a, where the person's
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hﬁf 1 clrocumstances require that eiiqibility should be allowed
| 2 | - on the basis afabne or more of the factors set forth

3 in Section 1611;Sh1; Tﬁe second, there will be no changé
4  The third is:iffa §erson would be eligiblé@ but for .
5..J 'raceiving benéfiﬁs-fmom a qovernmentaI prégram.
6.Wf‘ﬂd_' The reason for deléting this is that it seemed
7:'-;_to us that a dallar recelved from the govarnment, is
87 f:fjust as good as a dollar received from somewhere else,
9

':fffrom pension or . from employment or whatever, and that: if;

| vou have a cerfﬁin number of dollars’ in income, you are
11;fifﬁjust as ahle or unable to afford legal services wherever .|
'12fi ?;that income mayhcome from. Since we are not an officiale '
13 _alﬁgovernment progiam; we do not see a reason to continue. .-
141 to tie into that income idea. SO*thatvis~the rationale-
16 - “for that deletien.i
16 Sectian.lsll 5b has been #eéﬁiucturad. It is |
7 a 1ong list. of criteria that can be conéidere&, in addi-
| 18 :tion to the_criteria of income. It.islxaﬁher confusihg..
19_ :1The confusion-#eéiiy comes from'the'f&ct'ﬁhat the statute
_ 20 '.iprovides an ihééﬁeflevel and a list df criteria. It
4; 21 is.generally=iﬁtérpreted to be a list of criteria on |
: A“;= N 22 'Twhich you can:servé over-income clients, but that condi-
:;f£ f' . .' ti6n is noﬁ-réall?’cdrrect, and is ncﬁfour.official |
%ﬁ; f;._ | 24 'interpretatiéﬁ;  Ih'fact, one of the criteria is there -
' 25 "

is obviocusly a criterion for clients not over the income
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eclients over a maximum income level ana'denying assis~-

_ tance to those under that level. So there are certain

|. occur in both lists because they may go either way in

‘different circumstances, such as current income prospects

”including federal and local taxes.” Now, it reads,

'f"fiXed debts ana obliqatlons,'including outstandlng

. the state taxes are included. . The other raason is we _"
'fare talklng about outstandlng taxesr rather than all
.taxes. The purpose of this is to deal in a situation in
”~which an 1ndiv1dual is facing an emergency that already

‘3 has that-standingﬁand even if he has a certain amount

f affirmity of reéiﬁent family members, and under 2D, we

level, where the lack of income is wvoluntary, refuses
to seek employment. Thevefore, we decided in this sec-

tion the facts which may be used to justify serving
plus factors and minus factors. Some of the factors

The'oﬁhér thing that has been changed is -

¢, It usedftoﬁreaa "fived assets ahd obligatians{ 

federal and local taxe« "

There are two changes in there. ~Qne 1s that

of income, iﬁfﬁay be posgible to affdrd‘;egal services.
There are a number of other changes. Under

1E, we have expenses associated with age or physical

have the existance of substantial liquid or non-liquid

assets. It'was'in the long list, but it is made more

"BARTELY. KING. LITWIN, McNU_L.’i'Y & YODER TELEPHONE (602) 254-4111 707 SECURITY BUILDING
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clear here.

The'hexﬁ area is 1611.5c, which ig the cri-.

terion for providing legal assistance to a group, carporé-

tion or association, and that has been amended. Essen- =
tially, it has been amended to say the criteria, one

and three in the original regulation, might be met and

.griteria two-has béen eliminated. If an association is
primarily compﬁsed of four people and cannot obtain

funds to‘hire:aapr{vate counsel, it may be represented.

This narrows the applicability of group representation.

There are essentially two reasons for this. It is our

. desire to concentrate on r@pregenting the interests of

- individual eligible clients. We discussed that before .

today. Therefi$ not enough to go around, anyhow. The

other thing,fndmbér two, is rather nebulous. You could

- even have two.of those organizations'publiShing differéht

things that they'ﬁhought were in the interests of poor
people. '
The next change is in Section 1611.6c, and

that is an addiﬁion. At the end of that, we have adopted

that the recipieﬁt shall provide such infdrmation to the
Corporation when, and there are four criterion. This

has to do with information published by clients to esta-

'blish eligibility. The four criterion are, one: The

Corporation is investigating allegatiéns'that question

BARTELT KING, LITWIN. McNULTY & YODER TELEPHONE (602) 254:41 11 707 SECURITY BUILDING
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~ tion sought by the Corporation is necessary to confirm

ﬂ‘_informatioﬁ SOﬁght'by the Corporation is not protected

by the &ttdrheY/élient privilage.

";be'disclosea to:the Corporation. The information provided
'ﬁo_the Corporaﬁion'by the recipient, shall not be dis-

c¢losed to-ény pexrgon who is not employed.by the Corpora-

tion, the fecipiéntfshall notify thé-cliéﬁt that the reci-

- pilent is requiﬁed-fo provide to the Corporation the

to make it possible in the case of a client, san eligible 

‘client, to maké iﬁﬁpossible for the.Corporation to

difficulty iﬁ the.past. S50 this is an extremelv narrow
- provision and is.fairly-safeguarded tc make it possible

‘when concerhing“éliqibility, without.jeOPardizing'*ﬁu

the financial eligibility of a particular previously
identified client, and, two: The information sought by
the Corporation relates solely to the financial eligibi?ﬁ*?

lity of the partiddlar'client and, three: The informa-
or deny specific allegations relating to that particular

client's finanéial eligibility, and, four:. The specific

I must'amphasiza?thatﬂone,two,.three and four

must be met., If anyone is missing information, it cannot|

tion. Prior to prcviding-the information to the Corpora--
information sought; The purpose of thisfis, gquite clearly

investigate;éﬁdffin& out whether or notithé client is.

or is not,'indéédteligible, which has been a considerable | -
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confidentialty of client infbrmation. Finally, there

is a new section, Section 1611.7. The old 1611.7 is
retained and you have 1611.7a, which contains a written
retainer agreement. A recipient_shall'exécute a writtéﬁ

retainer agreement, on a form approved by the Corporation

‘with each-clienf who receives legal'servides from the

recipient who receives legal services from the recipient.

" The retainer agreement shall be executed when represen~

tation commences énd shall clearly identify the relation-

ship between the client and the recipient, the matter in
which representﬁtion is sought, the nature of the 1ega1.
services to be provided and the rights aﬁd'responsibiliw
ties of the client. The recipient shall retain the
executed retéinérx agreement as part of the client's
file, and shail-make the agreement available for review
by the_Corporatibn, in a manner which protects the iden-
tity:of the cliEnt;

Section b simply says athaf a recipient is
not required to execute a written retainer agreement
when the on1y s§rvice to be provided, is brief advice
and consultation._ The purpose of that is to insure
uniform documéntation of the attorney/client-relationghip
Most programs alréady docthis, but we wanted to make it
universal.

At this point, I will be ready to answer
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native Ameficanqprogram about 100 miles south of here

‘retainer agreemént when the only service to be provided

'is brief advice and consultation. We'db a lot of very

~ thing and notarizing it for him. It is a véry brief

questions.
THE CHAIRMAN: T would open up the floor to any
discussion or queﬁtions from the Committee.
At ﬁhis time, we would welcomeaahy publie
comment on the proposed regulations.
Please come up front and identify yourself.
MR. HARRIS: My name is John Harris. I am the.

Director of the Arapaho Legal Services, which is a small

I have a comment on your proposed 1611.7b,

where a recipient is not required to execute a written

brief servicé in;bur office. This is something that has
been identified by our Board of Directors,-by our clients
by our community-as'a priority. Theré.are a lot of things
that people simpiy-have difficulty_getting done because
éhey 1ive 60 or 70 or 80 miles from the_nearest munici-~
pality,'bedause ﬁhey come from diffe;ent cultures and
because they sgeak.differant languages. They can-be as
elementary as discussing with a client the rights and
obligations that accrue to him if -he signs or doesn't

sign a paternity affidavit and helping him sign the

sexvice. Very rarely, do most of these services extend
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in time beyond either the initial interview with the

‘elient or, say, a half an hour, at the most.

I think it would be a real burden on an office
like ours to havé'to provide a retainer agreement to

all of the people who come’ in for what might be a five

_‘or ten minute service, at the most.

MR. SANTERELLI: What about Section d? Doesn't
that answer yoﬁt:question? '

MP. HARRIS: My attitude is that if the Board is
clear in it's_mind that that encompasses the sort of
brief servica,fin addition to advice, then'that gsatig~
fies me. _ |

MR. SANTAREﬂLI: It sgems to me that that is a
liberal intérpreﬁation. I think it couldn't bhe better

written out, without becoming suggestive of the luminous

‘standards.

If you have any ideas, we would be happy to
hear them. i

THE CHATIRMAN: John, would you concur on Mr. San-
tarelli's statement?

MR. MEYER: I would concur. I think we intend to

~ cover exactly'that-kind of thing. As long ag people

don't decide that except for an actual court appearance,

ever?thing else was a brief consultation, I think that

would be fine.
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B reflect the views;of the gentleman to.be_liberally intexr-

 please.

MR. SANTARELILI: Obvioﬁsly, the retainér agreement
is not an exclusive agreement. It is'mately a CYa
provision.

If'ycu,want specific language, we would be
‘happy to hear:about it.

MR. HARRIS: - Simply adding, perhaps, at the end,
brief advice orucoﬁsultation or brief service is that
which can be completed at thé initial elient meeting:
or in é half hour after the meeting.

| MR. sammnaﬁtixs It is too narrow, rather than
brcadening.: |

MR. HARRIS: Shucks. 7

MR. SANTARELLI: I don't make the decisions.

_ MR, HA&RIS%.-Well, if the Board anticipates that
in interpreting:this, then we don't have any problem.

MR. SANTARELLI: Let the legislative history

preted.

MR. HARTLEY: Isn't that something we can handle .
through the preﬁmble?

MR. MEYER:_.Yes. Tﬁis is what we thought, to begin
with. Yes,_we-éaﬁ_handle'this in the pfeamble.

THE CHAIRMAN: Come up front and be identified,

MR. CAVACOS: My name is Francisca Cavacos. I am a

BARTELT, KING. LITWIN, MCNULTY & foDER TELEPHONE (602) 254-41 11 707 SECURITY BUILBING

OFFICIAL COURT REPORTERS 1802) 284.6565 ~ PHOENIX. ARIZONA 85004



10
11
12
13

14

15 |

16

17

18

19 -

20

21

22

23

24

25

55

client representative.
I have a couple questions to ask and some
exampies to address. T would like to have them answered.
The first one, I would like to know about is

why the eligibility is being revised., It isrmy under=: .

' standing that it is not.wvequired py law.

The second thing that T would-like to know

. about is what is the philogophy behind this. Is it to

help people orfkeép people from receiving legal services?

In particuLar,'I have some examples to address on 1611.5.

Two factors shéilﬂbe considered in denying assistance

“to otherwise eligibléindividuals, shall include --

and, in particﬁlar; I have two examples.  Under B, the
example that:I”hﬁﬁé is that if a client walks into a
recipient's offieéiand he is getting his - house repossesseq
and during thé é1£gibi1ity process, he discloses that |

he has $100 saved up because he is going to have a

-major tranamiséion-job done on his car -~ does that mean

that bécause.he has this $100 saved up, that he can
use that money'tm_pay a private attorngy to help him
in the reposs&éSioh:of his house? Is that a correct.
interpretation? | _

MR, MEYER# Let me pick that up before we gé to

the next one. It looks to me like a completely erron-

eous interpretatibn. It doesn't say anywhere that if

|
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“have much income, that has $50,000 sittzng in an account

:drawing interest, or maybe not, but they could spend
-.gome place.

-a client walks,inﬁo the office, intoVa'rédipient offide;f
" and he is owgd“$109'by a labor contractor or $50, can

- limited consé@ﬁéﬁées be intérprete&'td.méan that they

. cannot help hih;;becauSQ $50 isn't mﬁdh-or1$100 isn't
“much? Can thatﬁbé? '

" We wouldn't, and I think that may need1somé clarifica-

at all. We_bﬁfuthé-word, "1imited," in to show that itr-'

_would cover it if somebody had somethlnq that was not a

" wanted to sue somebody else. That is more the kind of

a person has'any_NOney, they suddenly become ineligible.
It is substanﬁiélﬁliquid or unliguid assets in at least
four'figures;f'We'are talking about if a person doesn't

some of it to-defend. We are not talking about $100

MR, CAVACOS: Well, that is vague.gﬁd is not clear_

to me. The second one is on C. Anothér‘example is if

MR. MEYﬁR{ ﬂI:suppose you couldg.thébrétically.
tion through3£ﬁé7§reamble., That is not what we meant,

wouldn't be-éoﬁéﬁﬁing of an extremeﬁnature; I suspect

that any mdnétafy'ihing would clarify that. T think it
gerious problem, wasn't going to do anythinc, but 51mp1y

thing it would be intended to cover.

THE CHRIRMAN: Thank you very much fbr your comment}
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“has dealt with the cuestion of what information that we,

- as direct providers of legal services, get from our

out it's own.éxception; that would allow it to receive

14 .

 of trying to-qet that kind of a wailver,

 Corporation is q01nq to be permitted to see it, anyway.

MR. CORDOVA: Leroy Cordova. I am with PAG.
With regard to the new sections in 1611.6.

This is not the first time that I think the Corporation

clients, that we shouldn't be free to divulge to the

Corporation. If the Corporation is attempting to carry

that information which is covered by the attorney?client
privilage.

If,_in.fact, nurber four means what it says,
that the information is protected by the attorney/client
privilage, the Corporation can't see thaﬁ_information.
Then I don'trknOW.ﬁhat vou would accomplish here, because
there are ample ABA ethics that exist that say that
information, ihciuding the name and address of the
client, are covered by the attornev/client privilage,
in the absence'of:a waiver by the client, There are some

other ethics that say what vou have to do in the process
It seems to me that if number four is true,
it doesn't get- you anywhere, if, in fact that information o

is covered by-the attorney/cllent privilage, the

. MR. MEYER: Number four is there and is enforceableJ-
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- when it was'cﬁél:ﬂ

It, indeed, means what it says. Even if we didn't
think it meant what it says, we would be told that once

we adopt a regulation, we have to follow it, but it

does mean what it says.

Secondiy; number one talks about a particular

' previously iééﬁtified ¢lient. Once a'§atsbn is identifié
‘through otheﬁféSﬁfCes, then their naﬁéﬁOrfﬁames-are
.no longer of a. confident1a1 nature, by definitlon. Thaﬁ._ 4
 iis why number ona was in there. The intent was to 0

-draw somethinq extremely narrow, which would allow us,’ -

in some 1nstange’;;to carry out a check on. eligibility

:ged. It is true that there are times

when, even though we have good reason for wantinq

:Hinformatlon, we. wouldn t be able to get it because of

number four.-f'”" s

MR. CORDG?KL, In other words, you are saying that

'the Fact that somenne else has identified a cllent,'
ﬁthat means that the 1nformation about their income is

no longer proteCted?

MR. MEYER~- No, but it certalnly means that their

 name is not protected. It doesn t necessarlly mean the‘~ 

income 1nformation is no longer protected.
MR. GANTARELLI- I need an elementary lesson in
the attorney/clignt”privxlaqe. There are some instances }?

in which the cbrpbration is party to-thelpr¢v11age, opy

FEN
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get as much of this information as can be qotten. If

' it is & clear showing that it is the attorney/client
privllage, wazwleTJust have to say it will he too bad‘_:
.for us. NN .

'_the corporatlon is not. 1n that privilaged p051t10n._ -
a third party grantee.

- that 1nformation about our clients based upon ethlcal

'_suggest that w@th5regard to the last-poinﬁ; that the =

Board be provided, that research be done on the ethics

there is anyipoinﬁ:to this or not.

ig the arm's length nature of a grant to a third party
to deliverCthe.services preclusiveléf a privilaged
relationéhip?

‘MR. MEYER: I think our recipients are independent .

contractors,;for:aLnumber of other légal purposes, which |

WQﬁld.certainIy C6Ver thiso

Also, the program and the 1nd1V1dual attorneys
are the attorneys. We cannot automatically go in and.
step into their shoes. This is why we need to try to :

draft a very narrow defined regulation;, in order to

MR. CORDOVA°f There are ethbcal oplnlons that say

MR. SANTARELLIa I would recognize that when it is |

MR. CORDOVA7:‘The Board of Directors ‘cannot get

opinions, absen a ‘waiver by the cllent.<;I-wou1d

.opinions'thatﬁékiét; that vou considér'thoée to see‘if ;M 
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~don't understand some of the 1nterpretations,

'_ agency'is théfsﬁ

plaud the:ﬁact:°ha£'you include state taxes. I don't -
,know why the. cor’oration left that out before, but

:"_I don't know what you mean by “outatanding. Do yoh
23

It is my understahding with those, that you
don't éccomplishwanything by that last session.
THE CHiiRMHNiJ I would agree with that and ask
that it be reservé&.
Aﬁy-fﬁriher discussion?

MR. VENFY. Do you have an hour?

I would ask the same question. Why are you. |

doing it 1n theggixst place? It is badly éone, withiall'.ﬁ

due respect tdﬁﬁﬁﬁﬁsel It is not necessary. I just

John, let me deal with it section by section,‘

as quickly as: I poselbly can.

Flrst of all, delete Section c in 1611.4.. One:xr

of income eligibility is to accept the eligiblllty of

other agendigs@'

on for deleting the;seqtionh

Outéﬁ nding federal and ib¢51 £éxes. I ap

mean the taxes oweé from the year before or the taxes'

that are comlng out of the paycheck on soma regular hasisi

MR. HARTLEY}_ Those that might be. due from previGUS-j

The fact that a dollar from a government:

*,as a dollar from employment, is just f;

b ;ﬁ

¥
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years or as a determination does-not mean that program

is authorized to use net income, as opposed to gross

~ income, which has been long qtandinq.a

MR. VFNF¥~' Why don't we say that we are now, in

_fact, dealing. with gross income?

MR. HARTLEY-i Because what we are trylng to say

is that you can g1Ve an exception for. outstandlng.

: 1f someone owea 3 000 from previous Years, that can be B

a reason for an.exception.

MR, VENE@L We are now moving to- gross income de-

Zterminatlons and not net income determinations.

MR. MEYER-F Let me make a polnt hete. If you check;}i

“1611 2, this is an unchanged section. It means actual

current total cash ‘receipts before taxes.,-So we have

always been dealing with gross income.i

What w:%had is a 51+uation where these deflni—fﬂ'

.tions, 1611, 5, I thlnk were confusing. before, because 4ffi*

':you had plus. factors to go in akove the income level’ and

minus factors toJreduce it in-the:same llst with no dlf*'~ :
ferentiation. What we are doing is differentiating. SOrﬁf
in that sense,:theuoutstandJng has not.changed. What is.

changing is what you consider as a factor to serve some~‘~'

-one after you determine thelr income is too high, is, out—_-

standing federal, state and local taxes._-

MR. VENEY: The taxes seem to say to me that in |
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e 1 making the eligibility deterﬁination, here are the things
2 ﬁhat you will take into consideration, One of the things
3. | that I think.ybu ﬁave indicated is that if there is a
4 ﬁpfior aetermiﬁaﬁioﬁ; that can be used as a factor. I _
S 5  think everyﬁhihg $é clear tﬁat that is a disabling fac- -
e & | tor, that a 'pe'ézé.'s'aanho is found to be unable to afford
}i f£} 7. 1. legal assistance and whe has heen determined by a prlor
i ;ff' 8 -;jud1c1al determinatlon to have refused to accept work,
?é€_?l 9. .has been found ineliglble. | |
}E‘;:: 10  ; Yburrwuirent income pr0$pects, ‘taking into
’115;: 11_   account variations as a dlsquallfylng factor. I don=t -
. ,,ﬁ 12-..'.even understand that _ |
u?; ‘;: 13 o MR. MEXER@;:I.can explain that."It is very simpié.'
 f“f{ 14} | Tt was listéé?ﬁé?é?g. There are current income prospects.
15 . that would'disébié;you. Let's suppose that you are sea—.fi
16 sonably emploveé as a construction wcrker and you make
Y71 815,000 a yea f1but you make it during the summexr and -
18 -this is the: winter. That would be awcurrent income pros¥h¢a
19 '-spect that migh”'dlsable you, even thouqh, at the moment,fi_
20 “your income is.iéw. The other way around also ex1sts.;éfg,
21 _ Current incomewproépecte may let you in.: You may have-fE&ﬁ
22 1,500 a month, which would put. vou way OVer, but your
23 _employment is so seasonal that yvour annual income puts
24 you well within.4 S0 that ie why that appears. It i$x~- 
25  much clearer. now than it was before.. . |

BARTELT. KING, LITWIN, MCNULTY & YODER TELEPHONE (602} 254-4111 707 SECURITY BUILOING
OFFICIAL COURT REPORTERS 1602)264-6565. ~ PHOENIX. ARIZONA 85004




63

: ‘f’;}' E 1 | MR. VENEY: The way I read it, of course, and I
. 2 .- .may be wrong, was Ybur current income prospects. Do you
: ?E( 3 have the chancetof'becoming employed? If you have a
| 4 :'chance of beédming emploved, then we cannot find you
5 ':;eligible. Before, it was a factor that would be used
6gﬁigiin determininq eligibxlitv. Now you ‘are putting it in -
7?'ffias a factor for denyinq assistance. So the current income;:
8'i'f:prospect as an income factor for denving assiqtance,
9j‘;;wwnuld Seem to me to say that if the person has the pos—‘_
701 ;‘1sib11y of getting a job, that you have. to deny assistancej
11 | S MR. MEYER - =-Lat- me clarify. You ar-e right about
_72 . ;_the termindidgﬁ._ The reason for denying appears because
13-_ 5 we split the llst.  This was very confusing when thrown
14'_:"together. -WB l¢§@§d what are called "plus factors,"”
15 | factors that'avépgthough you have more 1n¢oma than the
16 . _flimit, vou canvétill be served. The.otherzwould be deny%
7. }::ing, which_Iic&Lliﬁminus factors,” but it shall be all
8 | ¢f the factor$ g§n$idered. Employment:prospects are_no£
19,__]_g¢oa enough;j; ;,
ZOIT ﬁl';f MR, VENE¥'? Where does it say that anywhere in the ;
21 j"fregulations? It says that in determininq eliglbilltv,
e 22 1}  you would keep-throwinq in %ome«effort to make people
'#;ifi 23 1 who are over income eligible, but you: would congidex the
f:;:,. 24;¢'7$factors. e ”
S 25 | MR. MEVER:  What we did was attempted tomake this
: gﬁ;;n
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-~ 1_ easy. You look at the person's income. You look at
2 other factors. All of this is listed in the statute.
3 We laid out a systematic way of doing lt, which is that
4. : some factors tend ‘to be plus factors, and, then minus
' ° '.ﬁactors. It doqu‘t change the overall-set of facts
6_ '- c¢nsidered. We are talking about facts con81dered, not -
7[-~_'factors that are a. bar. S0, in no case,-did we say that
| 8 '.ffbecause a personfmiqht get eﬁpldyed, they are ineligibie._-
- 9f  . | MR. SANTARELLI- I detect that. there are some 31g~ _; 
10 fnifiuant issues here that can be discusaed informally |
'11ﬁ'gisfor a better resolution of this proposal, then the con-
_12f f;i&uct this dialog here at everyone else s expense. |
3 | THE ﬁHAIEMAN With the issues ralsed by Mr. Veney '
" | and others, 1 would entertain a mntion to ‘submit these
15"1  ﬂregu1ations.to,theﬁstaff for re-worklng,_to be brought
6. ‘béfore this'cdmmiéfea again at a laﬁér da£e. |
.17 : MR. SANTARELLI: May I modify ﬁhat:to say rec&nsi-
18- ' Kdération, with;fﬁrfher dialog by those who have make
19'1 f §0ints hereztpday}30n an informal basis? ”
20 | THE CHAiﬁMﬁﬁE Tt ig your motibhi
2 MR. SAN?‘I%}%EJ:;LI: Okay. It is my motion.
| _ =z Is.tﬁétﬁagreeable? | _
{i;fﬁ?f: | N MR. MddARTHﬁQ I will second that motion.
Eff?ﬁ;f | 24 : : THE CHAIRMéﬁa The motidn is made. 
;Qf :; 29 Ali,iﬁ favOr?
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-~ o MR. MCCARTHY: Aye.
2 MR. SANTARELLI: Aye. |
3 Wé_ﬁeuld move to the next iﬁem of business{
4.  wﬁich is a rep¢f£?from the office of Field Services,
5,'- er} Gregg Hartiey;&.
6 : MR. HARTLEY- I will make a very brief report.
7 'As evident by today, we are reviewing all of the regulahﬂ
8 ;_;tions and proqram institutionq on a regular basis and -
9 _;'?1ookinq for changes or revisions that need to be made.'
10 -;One of them ab@rt“to be undertaken, although we have: not
112_.,.actua11y provideEfany provisions yet,-is the funds balance
_12: i ;policv. We had, about two months aqo, a Committee meetinc‘I
‘ 13}”.’iof a number of people in the Forporatlon, people from ”
14: "freglonal offices, Audlt Nepartment, General Counsel, .
s et cetera, to begin looking at some oF the problems ﬁhat
.16:: '{we have detacted in determination of current fund balance
1. policy. [ |
18_' 'mﬁe fif§t, to begin with, is some areas about’.
19,f- :what is coveied’énd'not covarad, specificailv, the need
20 to include some items and exclude other items and trying
_ 21 _ “ to make the fund balance match nronosed changes in the
= ';faudit and accounting guidelines that haVe been on the |
23_;?ifBaard for some tzme
24  n addition, we are taking a. look at it to seas
» if we are covered, in that all the thinas ‘that should be

,w T IR B A N e b
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ing, and we will be initiating that review very quickly.

We welcome any input on that. Hopefully, within the next

7.some fund balancé, a substantial number of those had

fund balances'over ten percent. ‘About $23 million

| to 12 million;_maybe as high as 14 millibn-was above
4 the ten percgnt‘lé#el. Of that, we intend to recover

somewhere betwéénxone million and two million. That.

~in one time grants with a priority towards those pro-

grams that have cases involving ineligible clients,

.The RFP on that.éﬁéuld be done in the next couple of

determined in the standards used for assessing what

should be considered for waiver of the ten percent ceil-

30 to 60 days;'We will have a staff recommendation on

the proposed fund - balance instruction.

_ Asda.rePOrt, simply, we are in the process now
with the fundfbaiance instruction from‘thé'past year,

and we have revieﬁed about 236 programs, ‘204 of which had

at the end of 1982, was a carryover. Approximately 1l

fund, at the direction of the Board, will be reprogramed

that they would not he able to represént the 1983 funds;f

weeks. _
If‘thefe;are any questions, T would like to
réspond to them.
THE CHAIRMEN}  Any questions for Mr.:Hartley.

The:nexf order of business would be to el
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entertain a motion for adjournment.
MR. McCARTHY: I.will move that this Committee
- meeting bhe adjourned.
MR. SANTARELLI: Tt is the orivilage of senior mem-
bers, and I WilizseCOnd that motion.
THE CHAiRMAﬁ;_ The motion is made and seconded.
Alifih'faVQr?
MR. chARTHf}- Ave.
MR. SANTAﬁﬁLLI: Aye. _
THE CHA:ﬁﬁAﬁ:' This Committee now;étands adjourned.
MR, MECAR?HY; I would.like to expreés my apprecia;.
tion to thiéiau&iénce for it's excellent participation |
and it's ihpgt,-which will be consideted,'and I do thank
 you for the manher in which this has been smoothly run.
THE CHAIRMAN: Thank you. |

(Proceedings concluded at 4:00 p.m.)
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T, RONALD J. BARTELT, do hereby certify that the
foregoing pages numbered from 1 to 67, inclusive, consti-
'tute a.full, true and accurate transcript of all the pro4
ceedings had ih the above matter, all done to the best
 of my skill and“ability. |

DATED.this 4th day of August, 1973,

Court Reporter

* % % %
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