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CHAIRMAN WALILACE s Let's get started. I apologize.

|Both Mrs. ‘Bernstein and I have been on the same plane, late out

of Chicagb; but she is bhere. I think we have a gquorum at this

{point.,

Thi# is the meeting of the Operations and Regulations
Committee of 'the Boafd of Directors of the Legal Services
Corporation convened pursuant to notiﬁe duly given in the
Federal Register. The agenda is printed in the board book.

What I will do is ask unanimous consent to the agenda
as printed in the board book be adopted.

{(No pesponSe)

CHATRVAN WALLACE: Hearing no dissent, so ordered.

Let me explain how we are going to do this. We are
going to take such testimony today as we can, Mr. Smegal has to
get back to California tonight. He wanted to be present for the
testimony.

This committee will reconvene tomorrow afternoon. I
believe the time 1is 2:15 or 2:30, after the close of the
business day in the District of Columbia. Any comments that are

received by then will be telecopied to us and we may consider,
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at that time, any votes that need to be taken on this
regulation. | |

At this point, we have the minutes of the previous
meeting Which was probably the shortest aﬁd least contentious
meeting over which 1 have had the pleasure to preside as
chairman of this committee.

Are there any additions or corrections to be proposed
to the minutes? |

(No response.j

CHA IRMAN WALLACE: Hearing none, I will ask unanimous

consent that the minutes be adopted as printed in the board

{book. Hearing no dissent, so ordered.

We are on, at this point, to consider Part 1612.13 of
the Regulation. This is only one section of the lobbying
regulation having to do with private funds.

At this time, what 1 would like to do is for the
general counsel's office to summarize comments we have received.
I beiieve 1 bhave read them all. ! have read all of them that
got to me on my vacation in the wilds of Michigan.

. If any have come in in the last couple of days, . I am
sure they will be brought to our attention at this point. What

I would like to do is have these summarized, at this point, and
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efter that 1 am going to &sk Mr, Houseman and the general
counsel's office to essentially present their position.s on the
constitutionality of 1612.13, |

That is the issue which Senator Rudman asked us to
reconsider and that 'is what I want to focus on here today. We
have been on the wisdom of this thing for three vyears, I have
not seen anything in the comments so far, on the subject of
wisdom, that I hHave not seen for three years. | would like to
talk about the constitutionality and focus on that as much as we
can,

With that, if the general counsel will come forward
and give us s summary of the comments we have received, [ would
appreciate it. Ms., Glasow, are you going to present this on
behalf of the general counsel's office.

M5, GLASOW: 1 believe Mr., Shea has some preliminary
comments to make and thenm 1 will follow up.

CHATRMAN WALLACE: All right, fine.

MR, SHEA: Mr. Chairman, we -have received some
comments that were filed with our office today. If you would
like ta, I can distribute them. There are three others.

CHATRMAN WALLACE:. Can you have someone distribute

those? Maybe the secretary can do it while you are giving your
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presentation.

| MR, SHEA: Very briefly, I will give a brief summary |
of what we have. I Will. esk Ms, Glasow to summarize .the.
comments that we have.

As yod know 1612.13 was noticed for comment. Sa far

we have received 26 —comments. A number of the comments

addreésed legal matters, both the ‘constitutionality of the
1612.13 and 1 think it is fair to say, the legal authority with
respect to that. |

We, the general counsel's office, did a brief summary
of our view of the legal issues. We will make that available to
the board members and we have a limited number of copies that
can be made available to the public.

We had some other remarks, but at this point, I think
what the Chairman has in mind -- we might summary briefly the
sum and substance of the 26 comments.

CHATRMAN WAL LACE: Please go ahead and do that, if you
wou ld.

MS. GLASOW: .The comments focused on three or four
issues. The main ones are the constitutionality of section
1010(e) and the.1612, also the authority of the Corporation to

app!y Section 1010(c) two restrictions in the Appropriations Act
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that were commented on.

There have been.some comments on the interpretation of
t he language of Section 1010(c) and there haye also been some
comments _thai. have spoken really .to a public policy issue.
These comments especially have shown ‘that private funds are
being offered to rebipients for legal services to lobby, with
the idea that it is good public policy to prevent problems to
the poor _in the sense that Ilobbying for a change in the law
would be a gbod public'policy to help the poer.

~That is really the extent of the comments, The

lcomments that came in today did not offer any new issues that

had not already been considered.
CHAIRMAN WALIACE: Do any members of the committee or

board members who are with us at this hearing have any questions

they want to direct to the general counsel's office on anything

you have seen or heard in the comments at this point?

(No response)

CHAIRMAN WALLACE: [ have a couple of things that come
to my mind., The notepaper I wrote them down on has been checked
at tﬁe bellman's desk when I came in.

1 had a least two comments that referred to the

problem of conducting community legal education on the new
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7
inmigration biil. wa,'it was not clear to me the extent to
which this regulation restricts community legal education with
regard to this matter if it is not done in the context of
training, grass roots lobbying, organizing, that sort of stuff.

I am'just nbt clear on the answer to that. I did not
have my whofe file Qéth me on vacation and 1 have not gone back
and looked over it. But, it was not immediately obvious to me
that there was a problem here, although, they seem to think
there is.

Did vyou see those comments and bhave you got any
thoughts as to how this regqulation applies, to what is obviously
a major problem in & lot areas of the country right now.

MS. GLASOW: Yes, 1 do. I have read those comments,
and 1 think it's probably a concern that doesn't exist.

CHAIRMAN WAL LACE : The concern exists., The question

|is whether the justification exists.

MS., GLASOW: That is true. Part 1612 is restrictions

on lobbying. It is a restriction an training for lobbying. It

is restrictions on forming coslitions with the idea that these
coalitions would be groups that would lobby and do types of
things and activities that congress did not want recipients

involved in.
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That is different from educating what the law itself
says now, training peopié and educsting people as  to what the
law séys .nbw. It is not trying to change the law, so there
should be no problem with educating people on what the
Inmigfafion Bill means now and what their interpretation of thaf
ltaw is.

However, if they are training people to advocate to
change the law, to convince an administrative agency or
legisiators that their are parts of the Iaw that should be
changed, that would be restricted.

| CHAfHWAN WAL LACE : That corresponds reasonably
closely to my recollection, but I have not had my files. Are
theré any other questions for the general counsel's office? Mr..
Smegal?

.NR. SMEGAL.: Yes, the last part of your brief, which 1
believe Tim has dated August 25 -- at least the cover is dated
August 25 -- subsection Roman Numeral five, refers to the scope
of spplication. There have been some comments 1 have seen. 1
do.not know whether it is in the material that you provided or
in otﬁer material. It is certainly in Mr. Houseman's material
and 1 guess we will get to that when Mr,., Houseman comes up.

It is =a suggestion that Part 1612 be specifically
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limited to the provision of legasl!l assistance. Now, you maske the
point here that, in your view 1 guess, what 1 am reading here,

you beiieve.thaf the way it is written it is limited to delivery

.of legae! assistance as oppbsed to the kinds of things that might

come up in foundation grants and other aress.

Is that what you are saying here? It is a very brief
section.

MS. GLASOW: .Yes, I think Section Two says that the
language that is used there, that it 1is to requlate legsl
assistance activities. It is snother way of saying -- exactly,
I believe, what the language Mr. Houseman suggested says.

However, 1612 only restricts lobbying and lobbying-
type activities such as training and forming coalijtions. We
feel, and 1 believe many of the recipients have argued, that
lobbying to change the law is a form of legal assistance. It
should be done on behalf of the poor. There rmany of the opinion
that this is the beét way to help the poor,

We feel that these types of activities fall under the
definition of legal assistance. It is something that is totally
divorced from the idea of Ilegasl assistance such as providing
perhaps a day care center or some kind of social service work

that has nothing to do with the provision of legal assistance.
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MR, SMEGAL: So are you suggesting that 1612, either
13 or 2 or any of the other sections, does not prohibit using
privaete funds fd'frain others than lawyers or parélegals? That
is a legitimate concern. I happen to -- |

MS. GLASOW: If it is treining for 1lobbying or to
advﬁcate .a change. in the law, that would fall wunder Ilegal
assistance activities,

‘MR, SMEGAL: Let's assume it is not legal assistance.
let's assume the people being trained are not lawyers or
paralegals. Let's take one bite at a time. Where does that
fall? Is ihat legal assistance, if it is not lawyers or
paralegals?

MS. GLASOW: It depends on what they are being trained
to do., 1f they are being trained to run a day care center and.
that 1is totally outside of our concern, if they are being
trained to form coalitions, to lobby or to help with lobbying,
then indirectly they are trained to help the lawyers and the
paraiegals to 'do lobbying-type activity, that would be
prohibited.

| CHAIRMAN WALLACE:  This does bring to mind ancther
qﬁestion that 1 had. We have a letter from Mr. McGiver who does

training at Mass Law Reform Institute. He says, "We note that
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JLSC  fought tooth and nail to against the regional training

centers and MRI v. LSC to sustain the position that treining
centers were not engaged in the provision of legal assistance.
We take it that now LSC has now changed its position and has
conéluded after all that training is indeed the provision of
legal assisﬁanbe."
| Neither one of you were here when that went on and
indeed, I came here just as it was winding up. I think we had
already had our tails kicked by the time I got on. What is the
answer .to Mr. McGiver's contention? Does training constitute
the provision of legal assistance in our view or does it not?
| MS, GLASOW: I am not famifiar with.that case, but if
the.training involves training to lobby or to do those'types of
activities that are prohibited, those types of political

activities that are prohibited under the Act, then it would be

Iprohibited.

Thaf is what the recipients have been arguing all
along, is that lobbying is a form of legal assistance that they
should be allowed to do on behalf of the poor and -- generally,
not just individual clients.

CHAIRMAN WALLACE: Are there any further questions for

the general counsel'’s office?
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(No response.)
CHAIRMAN WALLACE: Thank you. Don't go away. Before
I get into public comment, let me ask -- Mr. Houseman fs here.

He has prepared .a brief for us and he has worked on this

'regulation as long as we have, I certainly expect him to take

up the lion's share of_ the public time this afternoon.

'So, I might judge what we are going to be doing -- we
have another meeting at B8:00 and I would liké to check into the
hotel and have some supper at some point. Can 1 ask now how
many members of the publiec wish to speak to this issue at this
meeting so I can budget ouf time?

Okay, Ms. Garvey from the ABA, We are glad to have
you with us, fs there anybody else here?

(No response.)

CHATRMAN WALLACE : All right, then what | mey do at
this point is ask Ms. Garvey to go ahead and come forward. Then
we.wili get on to the discussion of Mr. Houéeman. Thank you for
being with ué this afternoon. I apologize for United Airlines
and I am sorry to keep you waiting.

MR. SMEGAL: Mi.ke, let me interject just a moment, if
I may, a point of personal privilege? |

CHAIRMAN WALLACE: By all means.
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MR. SMEGAL: 1 have known Joanne Garvey since she
could still hook with both hands and we wused to play on
barrister club bassketbsll tesms together.

Josnne is a distinguished lawyer from San Francisco.
One of her distinctions is that she followed me by a couple of
years as'bresident'of thg San Francisco and she has just been
recently selected as the state delegate for the state of
California to the ABA.

She is a distinguished tax law.yer from San Francisco
and an old and dear f.rie.nd.
| CHAIRMAN WALLACE: Welcome, Ms. Garvey.

STATEMENT OF JOANNE GARVEY

MS5. GARVEY:  Thank ydu very much. There are no
apologies needed. I arrived appfoximately ten minutes before
you on American. 1 don't know if this is the sign of our
wonderful deregulation or what. 1 am glad you were late because
I was afraid I wes Qoing to miss the whole meeting.

Our comments are set forth in oﬂr letter which 1
believe was delivered to you. 1 notice that you wanted to
address the constitutionality and other issues --

CHAIW WAL LACE ¢ Let me ask you right there, that

copy is one that apparently did not get to me in Michigan, so if
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somebody has got & spare copy of it, I would be delighted to see
it. Don't.let me interrgpt you. Somebody will find it for me.
Please, I will just -

M5. GARVEY: I will very briefly summarize it. You

|set forth comments in the past. You are going to have Mr.
Houseman and your general counsel's office indulge in

‘lconstitutionality. The only expertise I have got in that

happens to be in the commerce clause. I don't think that will
sadd any light on this today. |
1 think the things that we would very briefly like to

call to your attention, as we have indicated in the letter, you

have relaxed three of the restrictions. We think this is a step

in the right direction.

| However, I think the ABA remains oppo#ed to the
regulation of private funds, as proposed, as basis in just plain
poor public polfcy.

As the letter sets forth, this sort of approach will
probably inhibit donations real -- prohibit the programs from
conducting activities which Congress permits and which low
income people need.

I am always rather amazed when ] see these. | will be

leaving this meeting to return to San Francisco to join a group
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of clients who are going up for & local state legislature. [ do
not lobby. They have a lobbyist up there, but I have been
involved for séveral years in desaling with the legislature in
changing tax laws. |

it is of great interest to our clients who sre sohe of
s very broad based coalition. We consider this very much a part
of providing legal services in the nbst effective way we can.
We have worked With fhe legislature.and the with the task force
authorities-ovér the years as a quick and fast way of frying to
solve the prublemé.

When I see these sorts of restrictions, 1 get a little
bit nervous because I think somehow you may be carving out an
area that perhaps should not be carved out,

What we are talking about here, really, is private
funds. I have had an opportunity to sit in Minneapolis a couple
ﬁf months ago when we heard from a couple of foundation
directors, their guotes are there, and in particular it was
mentioned from one of the representatives from the Untied Way,
that they thought that legislative advocacy was extremely
helpful.

They felt it was one of the most effective and cost

effective ways of solving problems. Problems of the poor in
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meny cases corﬁe in clusters. They thought this type of epproach

|protected interests, it prevented the escalation of problems

fhat already existed,. It seemed to serve more people with
effective long-time term solutions.

| We were told that this type of regulation limitation
wags a discouragement to.them in 8 time in which their resources
are quite limited.

It seems rather anomalous to have a restriction when
you =-- to_drive away funds from private sources, when I believe
it is the intent of thé Corporation to try and bring in more
private funding to suppiement what is obviously very restricted
public funding.

Bécause of this comment, we ask you again to please
look very carefully at your restricting regulations because
those have now give are saying that they are & barrier, they are
a bar. If the lidea is to try to broaden the base, bring the
private sector in more, get different types of funding, this may
be the wrong step.

Thank you.

CHAIRMAN WAL LACE: Thank yoﬁ very much. Let me ask
you, because I have just gotten this, you talked about the

wisdom of restricting private funds. Does the ABA have a
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position on Section 1010(c) of the Act, which does restfict
private funds? |

MS., GﬁRVEY} ) think this position ‘is set for in the
haterials.in question, With respect to 1010(c¢), I think it has
been pointed oui that the appropriation restrictions, I think
this is the application -- the applicable portion of it do nof.'

Congresé has been very caréful to segregate and very
carefully delineate the language. This 1is not my area of
expertise and I think our position has been placed before you
before.

| CHAIRVMAN WALLACE: [ am not making a legal argument as
to whether 1010(c) requires this regulation. My question again,
is simply one of policy. You have said that it is not wise to
place restrictions on private funds and that is why you oppose
this regulation.

Do you alsoc oppose Section 1010(c) of the Act?

MS. GARVEY: I do not think you have to get into the
question of opposing 1010(c) of the Act. 1010(c) of the Act is
not directed specifically at this situation. |

.The question really before you is -- a8 [ say, I am
not here to make a legallargument. 1 am here to present the

papers., They make the legal argument for us.
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1010(c) of the Act does not go that far, The question
really iss Should your begulations go that far, assuming it is
within your discretion to promulgate these requlations? From.
what I understand that will be the focus of the discuséion as to
whether it s conétitutional _or' whether it is even permitted
under the Act. |

Our question is: A-~suming that you have the authority
to do so, is it a wise sort of authority.

CHAIRMAN WALILACE: Let me ask you. Is this a position
on which the Cunmittee on Legal Aid Indigent Defendants has
taken a vote or this policy -- how was the policy adopted by the
committee, ] guess is my question.

MS. GARVEY: The committee has taken a vote. The
position of the commfttee was submitted to the president and all
other committees as part of our regular longstanding policy . to
see if there was any objection.

"You were given a letter, I believe, in December of
1986, that fairly well set forth the argdment. This was really
not aﬁy change in that portion of the argument. The only new
porfion, I think, is the fact that we have not had the
opportunity to.hear from private funding sources who gave us a

rubber stamp, that they saw use of legislative activity with end
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restrictions.

If you will notice, we have a few suggestions that
will allow you to do some of it, but not necessarily do all of
it.

It was an effective approach. There is, however, a
fongstanding .ANErican Bar Association policy adopted by the
House of Delegates. It has always said that lawyers shpuld be
able to represent their clients with every tool available to
them, Lawyers for the poor should have the complete right to
represent their clients with every tool availabie to them. That
includes things such as legislative activity.

Now if Cdngress wishes to put restrictions on it, that
is one thing. I think the issue before the board is: Should

you go beyond where we believe Congress has said you must have

|restrictions. 1 think that is your issue.

CHAIRMAN WALLACE: Essentially Congress has rejected
the position taken by the ABA. that lawyers ought to be able to
do everything. Congress has already decided to put some
restrictions, so not asking for a legal argumeht, what 1is the
dif ference in principle between 1010(c) of the A~t and what we
do here.

We take a principle which Congress has established and
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decide.whether or not to carry it farther.

M5, GARVLY: I think Congress has limited the

'application of the principle. As 1 say, I did not come up here

to get the :legal argument with you. As 1 say, this'ié'not my
area of expertisé by any means.

Cbngress has put specific fimitations. I think what
you are doing is going 'beyoﬁd that because what you are

afttempting to do is to put restrictions on the use of private

|funds, whereas Congress has not put restrictions on the use of

private funds in other circumstances.
You may disagreé, ! mean, ! am sure that soconer or
later this will be resolved by an authority other than you and I

talking across the table and making administrative argument

about it.

You obviously believe you have discretion to do
somethihg. I think the question is it @ wise choice. I think
you have already made your choice, so there is no point in my
really arguing sbout it, except to present to you, perhaps some
evidence you did not have before which is that you are seeking
to attract private funding which I believe is one of the things.
t be Corporation.has been seeking to do over the last several

years.
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W~ gre in an era of deregulation and an effort to put

more and more things into the private sector and bring the

private sector in. You bhave seen.the rise of pro bono, which I
think we have all partjcfpated in,

You have also seen an effort to attract funding
sources other than the government. Now, we hear from some
funding soﬁrces who have given to these sorts.of programs, that
they .feel that this is an extremely cost effective way of
solving problems.

All 1 an doing is raising the premise that perhaps you
ought to consider if that is another policy that you are seeking
to implement, that that ought to go into your mix in deciding

whether or not this becomes a barrier to attracting outside

|1funding.

Now, if you have already decided legally that you must
do this and you must restrict, that is a different issue. There
is nothing for us to talk about.

CHATRMAN WAL LACE : Are there other questions for Ms,
Garvey from members of the committee br members of the board?

(No response.)

CHAIRMAN WALLACE: Thank you for coming. I:appreciate

your time.
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MS. GARVEY: Thank you,

CHAIRVAN WALLACE: Mr. Houseman, if you would come
forward? 1 have got to take e break and make a call because 1
promiséd to do that when I got into town, but if you are getting
organized let me suggest how 1 would like to proceed with this.

I think we have very narrow issues before |us.
Frankly, 1 would like to set a time limit on this and et both
sides talk and, frankly, just take it almost like an oral
argumént.
| Mr . Hbuseman, you can open and close because you have

got the burden of persuasion going after a regulation that is

talready in place. Unless any member of the committee suggests

otherwise, | would like to limit this to half an hour a side.
Members of the committee should feel free to ask questions as
they arise within the bounds of getting on with our business.
Within an hour 1 hope we wilf ‘have pretty well treated this
issue from bofh sides.

I~ there any objection to proceeding in that fashion?

(No response.)

CHAIRMAN WALLACE: I would like to take a two or three
minute break and then get back here. We can get back here and

with a little luck we will be done about 6:30 and folks can have
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dinner before the board meeting.

(A short recess was taken.)

- CHAIRMAN WALLACE : You are welcome to proceed, it is
good to s.ee you and I hope you had a good trip out here.

STATEMENT OF ALAN W. HOUSEMAN

MR, HOUSEMAN: 1 was on vacation, too, Mike, also in
the wilds, the wilds of Colorado.

l.et me just, before turning to my overall
presentation, let me just try to address something that just

came up. | want to start there because it is probably one of

the keys to one of the specific recommendations we make.

A~ 1 understood what the general office said in
response to your question and Mr. Smegal's question, it was that
if you were training attorneys, paralegals or anyone else, so
long as all you were doing was informing them about what the law
is or is not, it would be permissible activity.

That is my understanding of what they said. I wish
that were true._ [f that were true, I think we can all go home
dn the training issue at least, but that 1is not what the
requlation says.

What the regulation says in the face of it is that no

funds made available by the Corporation or private entities may
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be used to support or conduct training programs that disseminate
information sbout such policies or activities.

The word "such" in my view is referring to public
policies for political activities. You have defined public
policy in the regulation, Section 1612.1(i). It reads as
follows, the second sentence: "Public policy includes but is
not limited to statutes, rules and regulations already enacted
by 2] governingﬂbody,"

Now, it is one thing to try and wash this away with
suné back and forth in tﬁis committee meeting, but the fact of
the matter 1is that ¢the regulation as written says that vyou
cannot conduct training prdgrawm that disseminate information
about =existing law -- I am not talking about lobbying for
changes, just infofmation about it -- wunless you are fraining
attorneys and paralegals,

The problems we are having comes under precisely the
question that was asked, which 1is: You.may be asked -- and a
number of programs are, and a number of programs have grants and
contracts to do it -- to provide training to social services
personnel, mental! health agency personnel, church personnel,
non-profit organization personnel, none of whom are technically

attorneys or paralegals and they are asked to provide
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information, say, abput the new immigration control Act.

The only way they can provide information is to

|discuss what the law is. That is all they are doihg.

My reading'of'this is, is it restricts you. £ it
does not, what I suggest, if we don't mean to restrict that,
then lets spell it out in tﬁe regulation, we don't mean to
restrict it.

CHAIRMAN WALLACE: let me just say, your recollection
of what it means is exactly what [ recollect it means. That is
exactly what I meant it to mean and I think the general counsel
somehow has rhiéread the regulation we wrote,

MR. VALDIS: Let me ask Alan & question., If you truly

{mean providing information about the new immigration control

act, why can't the church group or the community group, whomever
it might be, get such information from the INS7

MR. HOUSEMAN: Because the INS does not go out and
give that information to people in an organized fashion. It
just does not do it, 1f you think it does it you are crazy, it
just does not do it.

Church groups, social service agencies are pounding at
Legal Services doors, they are pounding at the doors of ‘the

American Bar Association and they are asking for information.
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INS has not and will not, has not, will not, go out and provide

that information.

MR. VALOIS: Putting the question of whether 1 am
crazy_aside'm-

MR, HOUSEMAN: I did not say you were crazy, but what
is happening is crazy, | | '

MR, VALOIS: The INS does provide such information,

and as far as I can tell, about every trade association, a group

|lof any kind you can imagine, is either sponsoring seminars or

putting on programs or writing things in a newsletter about the
immigration control. I do not --

MR. HOUSEMAN: Lét -me clarify that. That was one
illustration that was given. I know that a number of Legal
Services Programs have been gssked to provide this information.
1 know that in many places, including North Carolina, no one
else was available to do it. North Carolina Bar Association ran
a program in which the Legal Services beople were asked to hake
thé major presentation on this.

I do not know anything more than that, I mean, I know
example after example, I am just saying your regulation, as I
read it, prohibits that,

What is ironic about it is that with private funds you
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can provide rebreSentatipn under the LSC regulations and under
the LSC rider-fo aliens whether they are legal or illegal. What
you cannot do, is you csnnot trein social services personnel on
smnething-you can ‘do. |

What "1 have proposed in one of the proposals, which
has been & proposal before you before, is that with regard to
private funds vyou permlt private funds to be used to train
around matters Iiké the Immigration Control Act, where you can

use private funds to represent somebody.' That is what our

proposal is, There is nothing more to it. That is what it says

and that is what I think you should do.

Now, the Act is different here than the rider, The
rider, appropriation rider, prohibits dissemination of
information on ﬁubiic policies or political activities unless
you train attorneys or paralegals.

The Act, on the other hand, explicjtly says you can
provide, disseminate information, about public policies and
political activities. It is not restricted in the prohibition.

Here we have a.classic case of the Act, which says one
thing a rider which says the other. What I am suggesting. that
with regard to.this issue, that you permit private funds te be

used for training what you can do directly with private funds.

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




lD
11
12
13
14
15
lé6
17
18
19
24
21

22

.28

You can represent aliens with private funds under‘
existing LSC regulations, You ought to be able to train other
social sefvices personnel and others with private funds if that
is what the private funds are given to you for. That is what my
pdsition is,

CHAIRMAN WALLACE: - Please go shead. We have hit that
issue from both sides. 1 appreciate --

MR. HOUSEMAN: tLet me just start out by saying I think
you sre -- I am going to talk both about the constitutional
issues and our specific suggéstions. I do not think you have
acaufately characterized what letter from Senator --

CHAIRMAN WALLACE: I was not trying to characterize
the letter., | am trying te characterize what he said to me face
to face in the appropriations hearing.

MR. HOUSEMAN : I will say that letter explicitly made
reference to the fact that the regqulation goes beyond
restrictions contained in the Appropriations Act and the Legsal
Services Corporation Act.

I want to address both the constitutional issues and
what I think are ways that the regulation currently goes beyond
Section 1007.85 of the lL.egal Services Act.

L~t me begin by the constitutional issues. We have
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prepared a brief -- I guess you cell it a brief, I wouldn't but
it is at least a memorandum -~- that lays out some of the legai
arguments that cen be made with regard to those.

1f you look at the cases, and here I am talking about
Reagan versus Taxaﬁion with Representation, the League of Women
Voters, Planned Parenthood and the case that I did not mention
in the brief and should have, & case which is entitled Federal
Electfons Commission versus Massachusetts Citizens for Life,
which was decided in_'86, 107 Supreme Court six, one, siX.

If you look at those cases, I think there are two
basic blaék letter law coﬁclusions that you can draw from them.
First; you can restrict federal funds under PRW, Taxation with
Representation, You can restrict federal funds with regard to
legislative activity even though it may restrict some
constitutional rights,

That is, federal! grants can be conditioned to restrict
federal funds. There is no dispute about it under the case
laws ., Secondly, however,_you cannot restrict private funds for
first smendment usage, particularly speech, relating to the
process of government such as legiélative and administrative
activity publication and'training, those kinds of activities.

You cannot restrict it unless you cannot separate the
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restricted_aétivities from the unrestricted activities. 1 think
that is the whole League of Women Voters case, Planned
Parenthood and the Federal Election Commission versus
Massachusetts Citizéns for Life, if you read them carefully.

I have explored these in the memorandum, except in the
later case. The later case, by the way, just to clarify it, the
Sﬁpreme Court analyzed the constitutionality of Section 316 of
the Federal Election Campaign Act. That. prohibited corporations
from Using Treasury funds from meking any expenditures in
connection with any election to any public office.

The plaintiffs were a non-profit corporation. They
mailed a letter to voters urging them to vote pro-life in an
upcoming eiectidn. The Supreme Court '86, held that the statute
applied on its face to the conduct.

Th~n the plurality said,. it was a five-four decision,
the plurality held that because the Corporation could not
establish a separate segregated fund, that the restriction.wes
too broad and unconstitutional under the first smendment.

It dealt, in that case, with both the League of Women
Voters case and Taxation with Representation. The distinction
is that if ybu cannot separate restricted from unrestricted, on

the one hand you can restrict it, but if you can separate it you

Dliversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




. ;.
N

10
11
12

13

14
15
16
17

18

19

20
21

22

31
can restrict one side, but you cennot restrict the other.
Here, in LSC, vyou arguments, the general counsel's

position, the positions that you have asserted to Congress

jcontinually attempt to meke the case that allocations for funds

for overhead indirectily supports restricted activities as a
justification for your restriction,

The problem with that is simple. The problem is that
we have dealt with that problem in Regulation 1620, Part 1630,
whiech we labored over last year, the staff and | worked out a
compromise that is working, that regulation absolutely prohibits
a grantee from using LSC funds for overhead and then private
funds for restricted activities. |

CHA IRMAN WALLACE : How do you deal with Buckley v.
Valeo when my inestimably generous board chairman wants to pump
thousands and thousands of dollars into Jack Kemp campaign
pockets, the federal government says Mr. Kemp cannot take that
money and Mr. Durant cannot give it to him,

Is it because there are no segregated accounts in the
business of runhing for president? How dees that work?

MR. HOUSEMAN: There is a basic distinction in the
case law. Buckley, Letter Carriers, the Civil Service

Commission versus Letter Carriers, which is the Hatch Act case,
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and 5mith v.'Erlgch, which 1is the Legal Services Corporation
case that the brief of the general counsei's of fice makes
reference to here, and your comments to Senator Rudman made

reference to -- all of these cased deal with electora! activity,

|that is running for public office or spending for public office,

electoral activity.

There is a distinction drewn in those cases between

electoral activity and what they call political speech in those

‘icases. The Letters carriers explicitly said that if we were

réstricting the right to vote or we were restricting the ability
of someone to make poliiical opinions, to express political
opinion, to make political speech, it would be unconstitutional,
but we were not.

What we were restricting was the ability of a
candidate to run for public office. Now, Smith v. Q-_

CHAIRMAN WALLACE: Sc, you are saying the electoral
activity -- 1 realize it is not you saying, you say fhe cases

say that electoral activity has less protection than ordinary

(first smendment political speech?

MR. HOUSEMAN: That is correct and the cases draw a
distinction and I think the Leak Case, Planned Parenthood,

Federal Election Commission case, Taxation with
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Representation,make that clear.

CHAIRMAN WALLACE : 1~ there a different -~ is the
difference in the type of the speech, or is the difference in
the weight of the public interest to be protected? | mean, is
thefe really that bright line between two tyhes of speech or do
they just say in tﬁe elecforal context, you have a much, much
greater.publig interest supporting restriction.

Which side -- where does the snalysis come down?

MR. HOUSEMAN: The analysis essentially is that there
is a greater public interest in restricting electoral activity,
but when it comes to pure speech, politica} speech or voting
activfty, that falls on the other side of the line. So, it is a
balancing test that they are applying.

Just as aﬁ aside, Smith v. Erlich, which is a case
against the Corporation in the early days, had to do only with
Part 1608 of the regulations. It had to deal with whether a
person could run for public office in a partisan election and--

a recipient staff member could run for public office in a
partisan election.

It “id not deal with any of the issues we are talking
about here. That is, it did not deal with the kind of political

sctivity, as you define it, we are talking about here. So, that
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is not really a precedent and others for Buckley, for the issues
that I am raising.

Thus, in my view, under the constitution, &s 1 have
tried to. set out in thi.s memorandum, I think the Corporation
cannot impose restrictions on private. funds so long as the
private funds are segregated from the LSC funds, on all the
overhead and the indirect activity for those private funds. |

do not think the Corporation can impose restrictions on those

|private funds with regard to legislative and administrative

activity, training and other activities regulated by 1612.

That_is the fundamental position that 1 am asserting
on behalf of my clients.

Now, let me turn, however, to the second part of this
and briefly go over suggestions I have made, both --

CHAIRMAN WAL LACE: Before vyou get out of
constitutionality, I have got what 1 consider to be the $64,000
question here.

Is it.your position that Section 1010{(c) of the Act is
unconstitutional?

MR, HOUSEMAN: As regard to legislative activity, yes.

CHAIRMAN WALLACE: Okay, I am glad to see we are

playing on the same wave length. You can go on wherever you
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lwant now.

MR. SMEGAL: Do you agree with him?

CHAIRMAN WALLACE: No. I disagree with him, but I am
glad to know that our disagreementé are neat and clean, [ mean
T think we have the same consfitutional authority for ¢this
requlation that congress has for 1D10(e).

I am glad to see fhat you s&gree. You just think
congress did not have any either and we do not have to argue
about that. We could be here all night if you had tried to draw
some distinction between them.

MR. HOUSEMAN: No, there.is no distinction.

CHAIRMAN WALLACE: Good.

MR, HOUSEMAN: What I would say to you, though, is
given the —constitutional problem [ think you have to be
extremely careful how much private funds -- how you restrict
private funds.

That gets me to the statutory argument, not the
1010(¢c) argument which is resolved -- we disagree, but it is
resolved. It gets me to what I would call the 1007(&a)}5 argument
and the training argumenp. I have already dealt with the
trainfng so let me stay away from that for the time being.

Now, with regard to the proposals that we made and the
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statutory argument, we have made, other then & relatively minor
proposal to change existing 1612.13(e), which 1 think is just
meant to bring it iﬁ line with what you and 1 tried to work out
-- we have prbposed five additional provisions inn 1612.13,
which, in my Qiew,-would bring this regulation in accord with
Section 1007.B5 and would also express what 1 think is a
rational and a supportable public policy.

Let me go through each of the proposals that we have
made here. | talked at length about training. I just want to
say again that what we are proposing is that the restrictions in
1612,9 on training, which are not in the LSC Act, not be imposed
cn private funds that only the restrictions in the LSC in
1007(b)é be imposed on private'funds with regard to training.

Programs ought to be allowed to train socisl service
agengy persohnel, health services personnel, mental hesalth

pefsonnel, private non-private personnel, if they get private

|funds to do so, if they get a grant or a contract they ought to

be allowed to do so, so long as they do not advocate particular
public policies. |

Our proposal would permit them to provide training
about .the existing law so long as they do not advocate

particular public policy. That is consistent with 1007(b)é.
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. Now, the second proposal, which is 1612.13(e), page
two, is that we would be able -- programs would be able to use
private funds to make representations in response to requests
ffom government officials or legislative or admfnistrative
bodies.
What this proposal does is track the language in

1007(a)5, explicitly tracks it. It does not add on to the

gloss, which you have put on, in the existing LSC regulations

with regard to responses to requests.

The existing regulation, l6l12.6, adds three
limitations on responding to requests. One is it must be in
response to a specific matter. Secondly, you can only respond
to the party who made the request, even if the party asks you to
respond to other people.  Third, that you can therefore arrange
a request, We have been over this before with regard to LSC
funds.

Our proposal with regard to private funds is that you
ought to be able to respond to requests to the full extent
authorized by 1007(a)5 and that these three additional
restrictions should not be imposed on private funds. That is
that preposal.

Now, with regard to maybe the most controversial
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issue, although I am not sure that it is, coalition meetings,
This is one which I think you and I should have explored a
little. more thoroughly in our pﬁblic énd private discussions,
Let me try to address it here.

| What we are proposing in 1612.13(g) is very simple.
If you cannot use private funds to do something directly, you
ought to be able to use private funds to go to & coalition
meeting which discusses it. The ekisting requlation prohibits
private funds to go to a coalition meeting to discuss something
théy can do with private funds.

Let me give you a simple example. Suppose there is an
existing coalition which you did not form and they are going to
discuss something about the_LSC authorization for appropriations
or, to make it more -- bring it down home, they are going to
discuss what .happens in many states now, they are going to
discuss something about a state appropriations for Legal
Services nmﬁey.

Under the state restriction you have authorized,
Section 1612.13(a), you can directly use private funds to engage
in ;hose activities. Yet, under 1612.3(f) you could not attend
a coalition meeting if they were going to discuss those

activities. That, to me, seems crazy, frankly.
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EVENING SESSION
What my proposal is, is that if you can do something
directly with private f.unds you ought to be able to go to a

coslition meeting to discuss it. I tried to draft language that
says that, It maybe could be drafted better. We could put our

heads together on that, but frankly, this seems to me to be

'straightforward.

"Recipient may use private funds for an employee to
attend meetings of coalitions so long as the employee does not
engage in activities in which private funds cannot be used.”

It is straightforward and simple. It gives clear
guidance. It would allow you to do with private funds what you
are permitted to do directly. ‘It would allow you do it
indirectly. _

CHATRMAN WALLACE : Suppose the coalition is engaging
in grass roots lobbying on that issue. I understand that you
may not be engaging in grass roots lobbying when you sit in the
room and talk sabout how important it is to preserve the
appropriation for the Legal Services Corporation, but if that
cualition.waiks out of the room and starts doing grass roots
lobbying, it seems to me you are right back where you were in

1981 when -- on which we have a GADQ report of some substantial

Diversified Beporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) B28-2121




10
o
12
13
14
15
16
17
18
19
20
21

22

40
lehgth.

Say somebody else formed the cocalition, you did not,
but T an not sure that is a8 big enough distinction to satisfy
me,

| MR. HOUSEMAN: You are raising two separate questions.
Let ne.go back. Oné question is gréss‘roﬁts, which I am about
to get to. Let me answer your question.

If you prohibit programs from doing grass roots
lobbying, 1 do not think that under this language you could go
to the coalition meeting and'engage in something that is going
to lead to grass roofs lobbying. |

Now, let's get to grass roots lobbying. This is an
issue that 1 think is probably the bell weather of all of this
stuff,

First of all, let's start with GAO gpinions. The GAD

lopiniaons never discuss private funds. There is no mention

anywhere in any GAD opinion about private funds.

The activitieé that GAO is focusing on that occurred
in 1980 and 1981, occurred prior to 1980 and 1981, after 1980
and 1981, had to do with LSC funds. GAD has not deslt with this
issue of private funds in this context.

Secondly, the question is: Can you under Section
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1007(a)5 of the Lega! Services Corporation Act, engasge in grass
roots lobbyingf "1 think vyou can if you fall within the
exceptions. There are three.exceptidns in Section 1007(e)5 of
the LSC Act.

One exceptidn permits, if you go to Section 1005, it
is #tructured this way. Section 1007(6)5 says you csnnot
indirectly or directly concert things and then it has three
exceptions. The first exception is legal advice and
representation on behalf of eligible clients. The second

exception 1is responding to 8 request from a legislator or

somebody. The third exception is, and there is no limits on
this exception., You can engage in self-help lobbying, et
cetera.

_ It séenm to me, reading the .Act, if, as 1 believe,
Section 1007(a)5 resfricts grass roots lobbying in the
prohibition section, if you fall with the exceptions, you can
engage in gréss roots lobbying only if you fall within the
exceptions and only if the exceptions apply.

What I bhave proposed is what I think is a reasonable
effort to accommodate this view with regard to private funds--
let nml be quite clear, we are not talking about LSC funds--

grass roots iobbying is absolutely prohibited with LSC funds.
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The rider makes that explicitly clear. If there is any doubt
about that the rider clarifies that beyond any question. 1 am
talking about privete funds.

It seems to me you can engage in grass_foots lobbying
if it‘ is necessary to the provision of legal advise and
representation with respect to a client's legal rights and
respdnsibi!ities. That is one exception.

Secondly, if the program is 'engaged in self-help
lobbyihg permitted under.the regulation or under the Act. In
those circumstances; it seems to me, you can engage in grass
roots Iobbying with provide funds.

I have proposed.Section 1612.13(h) on behalf of the
clients -- 1 have proposed you adopt that which would permit
that activity, Now, you say one of the possible responses to
this, which I would anticipate 1is that legal advise and
representation does .not involve grass roots lobbying, but of
coufsé it does.

If you were before a legislative committee and you
were representing a client, you are going to talk to other
lobbyists about your views and ask them to support you. That is
grass roots lobbying.

MR, VALOIS: 1 am not sure I agree that that is grass
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roots lobbying.
MR. HOUSEMAN: It is under this reguletions. Mike

will Bgree with me,

CHAIRVAN WALLACE: I think so. I have no argument

iwith you on what it means.

NR. VALOIS: Under this regulation?

NR. HOUSEMAN:  Yes, but that is what we are talking
about. My point is that if you can -- that the statutory
ianguage is broad enough to include fhat kind of activity if it
is necessary for legal advice and representation. 1 do not
think thst is an example of how that plays out in the real
wor 1d.

In my view, the private funds under Section 1lo07(a)5,
you can engage with private funds in legislative representation
if you fall within the exceptions.

The final suggestion, proposal that we have is to deal
with what [ <call the gqgrandfather situatian. Here 1is the
situation. A number of existing grantees have grants or
contracts, private foundations, to engage in activities that
this regulation now restricts. Many of these -- what 1 am
talking about 1is grants or contracts that were entered into

before this regulation became effective.
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Qur proposal is that you allow programs to fulfill
existing contracfs, obligations under such grants or contracts,
from a. private donor that Qere entered into before the
regulation'became effective.

CHAIRMAN WALLACE: Some grandfsthers live a long, long
time. We haven't seen any of these grandfathers. How long do
you ﬁhink is a reasonable time to disengage.

MR. HOUSEMAN: Most of the contracts and grants that 1
am familiar with run from a vear to two years. 1 have not seen
anytﬁing longer, which is not to say there are not some even
longer. My guess would be that for those private foundation
contracts or grants,_mdst United Way grants, those kinds of
things, run either one year or two years or eighteen months. It
varies. I have never seen any that run over two years duration,
so I don't think we are talking here of very long.

Let me gfve you some practical examples of this.

MR. SMEGAL: Aren't those subject to renewal on the
same terms and conditions?

MR. HOUSEMAN: Yes. Let ﬁe give you some practical
examples. 1 know some local programs that have contracts with
the United Way to train social services personnel, mental health

personnel, et cetera. It involves - the dissemination of
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information. We are sort of back to the training thing. It
depends on how yhu resolve some of these how necessary this is.

There are 8 npumber of programs that have such a
cohtract. I think you have a comment from a couple of programs.
One was the Legai Services in North Carolina, as a matter of
fact, that talked about some of this.

They havé contracts from United Way or other
organizations to train people on various things that would be
restricted under the new regulation. Programs have contracts to
prepare analysis of regulations and distribute them. Under the
way we have now interpreted publicity or propaganda, which is a
new interpretation, under that interpretation as we have.ironed
it out, some of what they were doing and have contracts to do,
they could not do wunder this regulations. That is another
example of this.

The third example is a number of programs have
contracts to prepare publications about public policy, which may

in the course of the publication cross publicity or propaganda

|lines as we have now interpreted it.

Those are examples of situations that are practical
that arise today, that [ think ought to be grandfathered in.

CHATRMAN WALLACE : Let me ask. 1 think I understand
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the point, anyway. The half hour is up end 1 have got one
question I want to ask and I think some other people may have a
couple, but my one questioﬁ is this: Do we have the
constitutional authority to say as of today or as of a year from
now or as of some point in time, we will no longer do business
with people who also do business with private donors?

It is not a question of trying to restrict how you use
private funds, it is simply saying we have the right to choose
with whom we are géing to enter grants and contracts. Can we
say that we simply will not choose to contrasct with people who
are going to take private funds and cause all of these
accounting headaches. Are there any constitutional infirmatives
with that position?

I am not saying we take it, but I am trying to carry

|your constitutional analysis out to what I think is the final

paint on the line.

MR, HOUSEMAN: I think yﬁu do and that is, if you are
imposing a penalty on the exercise of a constitutional right,
and that arises through a real penalty with regard to private
funds, then 1 think you bhave crossed the constitutional }ine.
Thaf follows from Shapiro versus Thompson and a line of cases

that talked about penalizfng constitutional rights, the exercise
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of constitutional rights. It is carried through in the League
of Women Voters, Planned Parenthood Case and it seems to me
Reagan versus Taxation with_Representation as well.

If you; in fact, are going to penalize the exercise of
constitutional right, that is a recipient using private funds to
do something you.do not want them to do, you are not going to
give them a grant. I think that crosses the line,

CHAIRMAN WALLACE: What we have here is a case where
congress has set up a program and instead of doing what it could
have done, whicH is to put federal civil servants in offices all
over the country, it chose to deal with 501(c)3 corporations.
Your view is that haQing made the decision to deal with

corporations established under the laws of the several states,

fcongress cannot teil those corporations as a condition of

receiving grant, that they .cannot take money from private
foundations?

MR. HOUSEMAN: I think the direct 1implication of
Planned Parenthood. was that, because Planned Parenthood was
precisely that case. The State of Arizona said to Planned
Parenthood you cannot use any private money for abortion
counselling, abortion related activities or we are not going to

give you any state money.
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That went up and it is a summary affirmis and I think
we both understand that that is not the same weight as a full

ppinion, but court in the summary affirmis of the 9th circuit

|said you could not do that.

MR. VALOIS: Is that the condition of a new grant?

MR. HOUSEMAN ¢ Oh, vyes. The Arizona statute
ex'plicitly prohibited going to any organization that wused
private f.unds and was a qrantee situation. It is directly
ana logous to this.

MR. VALOIS: Would you also consider analogous, as a
penalty at least, the prohibition put on federal employees to
engage in political activities -- the same kind of penalty?

MR. HOUSEMAN: I said there is distinction in the case
law between electoral/political and political speech. It is
drawn in these cases. I have analyzed them and the Supreme
Court has analyzed them.

MR. VALOIS: I am having a little bit of trouble
understanding what is meant by penalty. In the case of the
federa! employee, h.e can go to work elsewhere after settling
whatever the épnsequences are of having engaged in political is;
is that right? The penalty is that he has to go to work

someplace else?
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MR. HOUSEMAN: Well, you asked the penalty --
MR, .VALOIS: That is what [ &an trying to figure out.
What do you mean by “penalty"‘?'
MR. HOUSEMAN: 1 think we are mixing épples and
oranges. What the Supreme Court has held is fhat with regard to

electoral sctivity, it does not rise to sufficient protection

|that restrictions on electoral activity by federal! employees, in

this case LSC staff attorneys, that that 1is not sufficient
epough to raise suspicion on a first emendment activity, that
congréss cannot restrict it,

MR. VALOLS: But, in Buckley v. Valeo, on the other
hand, congress can control certain sorts of political activity;
right? |

MR. HOUSEMAN: No, electorsl activity. That is what
Buckley versus Valeo was all about. It was not about lobbying.
It was not about political speech. It did not involve voting
rights.

MR. VALOIS: Now, tell me about the penalty you are
;alking about in these cases.

MR. HOUSEMAN : There is a line of cases -- Shapiro
versus Thompson is the classic case in this line, which is an

equal protection case -- which say that you cannot penalize
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somebody -~ the federal government cannot impose laws which
penalize the exercise of a constitutional right.

What 1 was resﬁonding.to Mr. Wallace was that if the
Corporation is going to take a posiiion that you are not going

to give LSC money that use private money to engage in activities

:you do nat like or you think should not be done -- the question

was; Is that constitutional? My answer was no.

MR, VALOIS:‘ Tell me what the penalty is? What is the
penalty?

MR, HOUSEMAN: You are penalizing them from getting
LSC funds.

MR. VALOIS: Penalizing them from getting, now you are
~- do they have a constitutional right to get?

MR, HOUSEMAN: No, that is not the point of Shapiro.
There is no constitutional right to welfare.

CHAIRMAN WALLACE: What about  the Hyde Amendment case?
The Supreme Court decides it is a penalty or an encouragement
depending on which way it wants the case to come out, What is

the difference between the right to an abortion and you can't

get Medicaid for that, that sounds like a penalty to me.

Anybody with common sense would call it a penalty,

Is the difference that the things we are talking about
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are in the first smendment snd sbartion is just something Harry
Blackman made up?

MR. HOUSEMAN: Nao. The difference is that you are
only -restricting féderaf or staté funds. You are only
restriéting governmental funds, You were not restricting
private funds. That is -- the Hyde Amendment cases dealt with
t he qﬁestion of whether federal funds could be restricted.

CHAIRMAN WALLACE: You just told me that federal funds
cannot be restricted on the basis of the exercise of a
constitutional right. That is just not so. The Hyde Amendment
-- Rowe v. Wade says you have got a constitutional right to
abortion. The Hyde Amendment  case, the name of which escapes
me, says we ain't going to give you ng money.

MR. HOUSEMAN: The Hyde Amendment case, McCray,
ultimately finds that there is not a penalty on the --

CHAIRMAN WAL LACE: That is typical Lew Powell gaobbly-
gook; isn't it? That is a penalty and everybody knows it is a
penalty.

MR. HOUSEMAN: They say it isn't,.

CHAIRMAN WALLLACE: Okay.

kR. HOUSEMAN @ In the snaiysis it is; whether it is

Lewis Powell gobbly-gook or not, the analysis is that there you
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are talking about restrictions on federal funds, which 1 concede
you can impose restrictions in the first smendment area or in
any other constitutional sares on federal funds, You can
condition & grant with federal funds with certain -- we are
talking sbout a different thing.

We are talking about private funds. What you and I
are talking about is how far can you go with regard toc federal
funds and can you ultimately say to a recipient, "If you are
going to use private funds to do something, we are not going to
give you any federal funds."

I think that crosses the line established by Shapiro,
it may not. I think it does.

CHAIRMAN WALLACE: Mr. Smegal is next.

MR, SMEGAL: I thought I heard Mike asking a bfoader
guestion than I heard you answer. Let me give the analogy that
I thought Mike was seeking.

In San Francisco there is a San Francisco Neighborhood
Legal Assistance Foundation who, because of the limitations on
the federal funding that they were receiviﬁg went to the Bar
Association of San Francisco who set up a pro beno panel to
handle uncontested dissolutions.

Let's assume that rather than going to the San
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Francisco Bar Association, SNIFLAF, had gone out to & foundation
and said, "Give wus some money to do unconfested disgsolutions
because our federal! funding is now insufficient in our list of
priorities to continue to do that.,"

| The next question was: Don't we have the right to
tel! SNIFLAF that if they oo and get private funding to do
uncontested disso]utions, we are not going__to give them the
federal money? That was Mike's question that I heard him ask.

MR, HOUSEMAN @ Tﬁat is a far broader question.

MR. SMEGAL: That is right. That is a far broader
guestion than the answer you gave.

MR. HOUSEMAN: I would probably take the same
position. That is, I would probably take the position that if
you are engaged in legal assistance activities covered by the
first- amendment, you could not penalize the exercise of those
actiQities by preventing private funds to be used for that.

There are a lot of different distinctions here, bﬁt |
mean -- 8s a broad answer, and I think there may be some
examples where that is not the case, but we have to go example
by example.

We are talking about legislative, administrative

representation,
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MR. SMEGAL: The question was: 1f you don't want to
play our gsme, you don't want to play our game. Our game is we
will give you federal money 8s long as you don't get any other

money.

MR, HOUSEMAN: I think that there sare problem with

lthat with regard to certain activities, maybe most of the

activities of the recipients if not all.

CHAIRMAN WALLACE: Ms. Bernstein?

MS. BERNSTEIN: Alan, don't we also have this problem
éaning up in a lot of other aﬁeas where choices have to be made
by wvarious entities if they want federal funds? In the
education area, in a lot of other programs where grants are
solicited either the federal restrictions go with it or you do
not get the grant. That may hean that you actually are
infringing on what would be arguably a first amendment right,
eSpecialiy in the religious area,

The hospitals that are not taking federal money
because they do not want certain restrictions on or certain
mandates - regarding their doing abortions. Aren't there
situations even in the Grove City area that you ask yourself the
question, if you are able to make the decision as a8 grantee that

either the solicitation of this grant and the restrictions that
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go with it are what is important end we csn then either -- we
don't do these activities, this is not as Iimportant, or a
separate organization does the other activity.

See, our .problem is really an saccounting problem
bhecause we are trying to enforce an act that says you don't do
something with our money that is -- something with private funds
that would not be permissible with LSC funds, and that is a
condition of the grant.

1 think what Mike is asking is if we just start from
square neutral and say, "You do not have a right to these funds.
I1f you want these funds, here are the rules that go with it."

_You are saying that constitutionally we cannot do
that? |

MR, HOUSEMAN: Conétitutionally you can do --

NR. SVEGAL: Excuse me, before you answer that.
Haven't we laid to rest by 1630 the question of accounting?

'CHAIRMAN WALLACE : 1 do not know. 1 do nof see my
accountant here and I do not know if 1630 is working or not. I
just don't know the answer to that, thaf we have laid it to
rest., Theofefically, we wrote a beautiful regulation. I. bhave
no knowledge of how it is working in practice and there |is

nobedy here whom | can ask that question.
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What [ think this question is is this, Look at good
o}d Bob Jones. Bob Jones has a first amendment right to do.all
kinds of ewful things, but the IRS has penalized him for doing
gall of those swful things which are thoroughly protected by the
firét smendment .

Now, 1 just think that is pretty obvious. Grove City
is not Bﬁb Jones and it is not doing awful things and it has
first amendment right to do lots of things with private'money,
but the federal government has said, nonetheless, we can control
ﬁow you run your university.

Now, what is the difference between Grove City and Bob
Jones on the one hand and the people who cash our éhecks on the
other? _There rights are religious or associational as opposed
to political or electoral?

MR, HOUSEMAN : Na, of course not, 1 think there is a
basic distinction between Grove City, Bob Jones 1 am not as
familiar with, What Grove City involved was the extent of which
federal funds restricted certain activities within the
university context, not tc the extent to which privéte funds of
that university that were separated from the federal funding, as
] undefstand Grove City.

Grove City did not deal with the segregaticn issue.
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CHAIJRMAN WALLACE: -1 understand that.

MR. HOUSEMAN: .- with the separation of funding
issue. o

CHATRMAN WALLACE : But, it dealt with penslties for
the'éxeréise of first amendment rights.
| MR. HOUSEMAN: Absolutely,

CHAIRMAN WALLACE: Let me say, if there are no further
questions from the board, 1 would like to get on to the general
counsel. We ran a little over time, but I imagine a good bit of
what vyou all were prepared to say, we have hashed out at this
point, If that ain't so, say anything you need to say,.

MR. SHEA: Yes, in many respects it already has. I
think we can be fairly brief. With respect at the outset with
respect to training, 1 do not think that we disagree with the
result that both Mr., Houseman and the Chair expect out of the
regulation.

I think the issue here that Mr. Houseman is pressing,
and there is something to it. The issue is do those words say-
- do those words actually permit this interpretation. 1 think
fqndamental!y that would depend on the interpretation of the
words "such policies or activities" is 1612.9(a)3.

I do not pretend, I will have to tell ypu, there is
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probably some ambiguity there, but it has been our view that
"such" referred back.to the advocacy and the encouragement that
are identified in parens one and two before it.

CHATRMAN W%LLACE: Everybody knows how little regard 1
have for legislative history, but [ sure did not think I had
made that in the lJleast big ambiguous when we wrote it. So, put
it any way you deem fit.

MR, SHEA: I might add that in the pfeamble there is a
statement there that learning about  the law is entirely

dif ferent from undertaking to influence officials or instructing

|lpeople how to influence publiic officials.

All 1 em suggesting is I do not think we are disagree
as to the result, but maybe some notion as to whether those
words could be honed in some different fashion.

CHAIRWVAN WALLACE: They cannot be honed.here, really,
because that is not part of 1612.13, but in any event we have at
least codified our confusion. l.et's talk about thirteen for a
minute.

MS. GLASOW: 1 would like to try to distinguish
between the Planned Parenthood c¢ase and the LSC situation.
First of all, it is my opinion that the cases are not dealing

with just electoral activity. They are dealing with some type'
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of political activity that congress has determined is an evil in
that it interferes with the political process as such.

Congress chose in the Hatch Act to limit certain
politi@al ectivities of federal emplioyees. There is & long
history of why they wasnted to do that. The court upheld those
restrictions. They did not even use strict scrutfny in those
cases.,. They just looked to see whether the government had a
interest. It really was because they understood the evil that
was caused by federal employees being involved in certain
political activities. |

Those cases do dea! with political activities.
However with the Legal Services Corporation congress chose not
to make us a federal agency. Instead, they wrote an aci that
made us s nonprofit corporation.

However in the act they chose, again, to limit certain
political activities that they felt were important in a legal
services satmosphere. They did not just limit the political
activities of the corporation employees, but they went straight
to the recipients and their emplovyees. It is very clear in the
aét that there are certain political activities they felt would
interfere with the political process as such,

I think our case is much closer to the Hateh Act éases
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than other cases. In the Planned Parenthood case, surprisingly,
that_case did not even desl with Reagan or the League of Women
Voters. I think the difference there is the right they were
talking about, the sbortion right, the courts bent over
backwards to protect that right and it is total}y different from
a case of Legal Services Corporatioh. ‘We are much closer to a
federal employee type of & case.

I do not think congress would use strict scrutiny in
our situation. I think they would find, if they had determined
that éertain political activities in our situation were unWise
for the political process. 1 feel in that sense, it can be
distinguished from our situation,

CHATRMAN WALLACE: Mr. Shea?

MR. SHEA: 1 just want to add two other quick points
in that regard. One is, there is no flat prohibition for this
sctivity., [ think it.is important, In these other cases there
was a flat prohibition at least in the League of Women Voters on
various kinds of editorializing.

Here, there is political activity that is permitted in
the self interest of our recipients. Under 1612.13 there are
exceptions for -~ if there is a client available, so it is nat

an absolute prohibition across the board.
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‘Now, finally, our point is and this is the position we

make as part of our paper sand that is, this regulation is

indistinguishable, in effect, from 1010(c) insofar as ‘it simply

applies 1010(e) &nd it does not extend it in any fashion.

| CHAIRMAN WAL LACE: | Are there any questions from
members of the 60mmittee or members of the board for the general
counsel's office? |

MR. VALOIS: I do not want to get ué off chasing

rabbits, but was it -- did you all talk about, Michael, in the
hearihgs leading up to his regulétion, the extent to whiﬁh we
are interested in controlling the time and activities of‘the
emp loyees of grantees as.well as ogur ownt employees?
| Assumiﬁg that Alan is right or wrong about what they
cen or can't do, should or shouldn't -be doing, they stiil are
employees of our grantees. They have only got, like the rest of
us, so much time. If they are engaging in a'project in which we
say they should not be engaging in, but they are using private
funds to do it, they are still using employee time or grantee
emloyee time,

| I think we do have a right to speak to that because we
have some duty to supply enough people to accomplish the

purposes of legal Service Corporation Act. Did you talk sabout
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that at all?

CHAIRMAN WALLACE : In the course of three years we
hsve talked about just about everything and that has been
mentioned. I mean the notion that we have an invéstment in the
staff.of the corporations, many of which exist because of the

Act . It is like & non-competition agreement. I mean, you put

_money into somebody and you expect him to be devoting his time

to the purposes that congress set up in the Act.

And it not just, well somebody else paid him those
three hoﬁrs, you have got .a lot of capital invested in this
fellow. It has been mentioned, but it has not been dwelt upon.

MR. VALOIS: Let me ask Alan, Alan, suppose there is
a grantee program in Norph Carolina or South .Carolina or

anywhere and we will take this specific immigration reform act

tand everybody in the community wants our guy to come out and

talk about immigretion reform for three or four days out of a
month.

Do we, sas Legal Services Corporation grantors, have
any right to say we would much prefer that that fellow's
activities be directed to something else. Do we have any
control over that?

MR. HOUSEMAN: You have some cohtrol but not as much
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as you ‘would like. The reason you don't is because Section
1007(a)2 explicitly states that the priorities for service by
graentees are to be set by local boards end that local boards
are to. make the kind of resource allocation decisions that we
are teslking sbout except if there are other restrictions in the
sct that congress has imposed.

With regard to representation of aliens and the
Immigration Control Act, congress has imposed some restrictions
on LSC funds. It has not imposed restrictions on private funds
and & local board could make a decision to use some of those
private funds or public funds or any other funds they have,
asshming they were not LSC funds, to do that activity. That
wou 1 d be permitted. |

So, there is a restription on what you can do and
can't do .with regard to legal assistance activities. It is
Section 1007(3)2, priority section.

MR. VALOIS: When these folks go out doing this stuff,
do they take themselves off the grantee's payroll?

MR. HOUSEMAN: No, they don't have to because they are

using private funds. They have to make sure they do because all

|the costs indirect and direct are charged to private funds.

MR, VALOIS: Including their own salaries and
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everything? _ _

MR. HOUSEMAN: Sure, time and all the rest. They bhave
to have éome sort of an activity that does that. 1t probsably
réqdires some timekeeping.

CHAIRMAN WALLACE: Are there any other questions or
comments from members of the board?

MR. SMEGAL: Yes, I have a question for Tim Shea. In

Mike's material, which is not dated, but came to somewhere along

the way. 'llguess it was copied to me in a letter that Martha

Bergmark sent to you dated August 17.

CHAIRMAN WAL LACE: Do you mean Mr. Houseman's
material? |

MR, SNEGAL: 1 am sorry, what did 1 say? I meant Mr.
Houseman.

CHATRMAN WALLACE: It is the shell shock of three
years of this.

MR, SMEGAL: 1 am sorry if I misspoke. The comment I
would make or the observation or question I would ask of you,
Tim, is with respect to Mr, Houseman's material in part one
subsection Rohan Numeral two, there are a series of proposals
for amendments a, b and c.. |

If we could first focus on ¢, which is Mr. Houseman's

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

65
recommendation and five additional subsections added to 1612.13,
to delineate activities that could be accomplished with private
funds. Do you have any comment on that? Certainly your paper
did nﬁt speak to that because it was prepared shead of that ]
understénd. | |

NR, SHEA; Actually, we tried to address what we
qalled threshold issues, that.. is the matter of
authority/constitutionality.

MR, SMEGAL: I understand.

MR. SHEA: We were not trying to address, at least in
our paper, matters for exercising the board's discretion.

MR. SMEGAL: I understand, but I am just asking for
your comments on Mr. Houseman'slposition under subsection roman
numeral two, part one. What 1is your reaction to the proposal
that there be sections E through 1?7 Do you haQe any comments?

MR. SHEA: I gquess we have not formulated one, per se.
I do not think we do, no.

MS. GLASOW: Basically, we felt this was up to the
board's discretion, They have the authority to reject these
suggestions. They have the authority to decide they may like
another exception. They have chosen four exceptions to the flat

prohibition in the past. We just felt these were policy matters

Diversified Reporting Services, Ine.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121 '




10
11
12
13
14
15
16
17
18
19
20
21
22

66

under the board's discretion.

CHAIRMAN WALLACE : I1f I may say, Mr. Smegal, I think
for com’nenté on.policy, how this wopuld work in.practice,'we
wquId:.do “better if .-we would address it to the monitoring
accounting people'who are. ot here.

There is not & lot the general counsel could tell us,
I think, about how this.would work out in practice. It is a
questioﬁ of experience and it is also & question of compromise.

MR. SMEGAL: Would you anticipate we will have an
opportunity to direct such questions to the people in
monitoering? |

CHAIRMAN WALLACE: Mr. Bayl.y, are pépple in monitoring
here?

MR. BAYLY?: No, ™Mr. Chairman, there is no one here
from monitoring as I had not expected we would want a report on
issues of this sart but the e'xperience has been and -- how we
would predict monitoring would find this additional language.

CHATRMAN WALLACE: All I ecan say is, we have not got
them? Tomorrow we will look for the rest of the comments. If
the committee decides it wants to vote or not to vote on this,
tonmorrow that is where it will be. If there is majority

sentiment to hold it over for the next hboard meeting, whenever
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that is, we could have the monitoring people available.

1 think that is going to have to wait untii the second:
half of the meeting tomorrow. Mr, Shea, were you about to say
something?

MR, SHEA: If you would like us to prepare for the
next meeting recﬁmmendations we wohld be happy to do that.

CHATRMAN WALLACE: I will state my own view. I think
thét after thrée Yyears ﬂmét of us ought to have a sense of how
these things work in practice,

I certéinly interpret Senator Rudman's remarks to me
at the Appropriation Hearing to focus not on mechanics, not on
the wisdom, not on the practicality, but entirely on the
constitutidnality of the issue. Since the committee has asked
us -- well, 1 do not know how you interpret the letter, but I
interpret the letter to "get moving quick or we may do something
about it in September."

So, | hope to answer the questions that are before us,
one way or the other, tomorrow. That may naot be the majority
sentiment of either the committee or the board. [ think we know
enough to act.
| MR. SMEGAL: I guess if I may, if you will indulge me

one further comment? I[f votes are going to be taken, as you
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know, 1 cannhot be present, but I would like it known that
assuming varioué votes are taken, one of the votes I would like
to see taken is the possibility of amending not only 1612.13 in
the way Mr. Houseman has indicated in part one.of.his material,
but also the corresponding sections which refer to private funds
that are set out in.subsection-roman numeral two, éegments A and

Bl

I appreciate I cannot make that motion today. I do

not intend to, but ! would like this beard, if it gets to the

board, M™Mr. Wallace, from this committee. that those lesser
included proposals be considered in some form,

1 believe from my comments vyou can appreciate where 1
would vote.

CHAIRMAN WALLACE: I certainly do and 1 think out of
courtesy to you, we can certainly vote on those things. I'f we
vote at all, 1 think we can véte cn thase thingé tomorrow and
get the board on record on these issues.

"MR. SMEGAL: I might say that the reason I have stated
what I have is thét I feel with the kinds of changes Mr.
Houseman has proposed here, wé may not have to trouble ourselves
with the constitutional issues.

I think the kinds of things that are set forth in E
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through 1 of his proposed 1612.13 go s long way to responding to
the concerns that | have heard expressed by various of our Legal
Service Corporation grentees. Thank you.

. CHAIRMAN WALLACE: Are there any further comments from
members of the board?

{(No response.)

CHAIRMAN WALLACE: I thank you all and again, at the
cloée of business in Washington, D.C., tomorrow, we will
reconvene the committee and haye such discussions as may be
appropriate at thaf time. Thank you everybody for your patience
today.

1 ask unanimous consent that this committee stand in
recess. Hearing on dissent, so ordered.

(Whereupon, at 6:35 o'clock, p.m., the committee was

recessed.)
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PROCEEDINGS

Whereupon, thelcmerations and Regulations Committee

reconvened on August 28, 1987, at 3:40 p.m.

CHAIRMAN  WALLACE : I apologize for length of the
bpard's executive session. We have called the meeting to order.
Let me report on whét we have perceived in the final round of
comments., We havé had additional comménts come into the office
in Washington before the close of business. We have them here,
I have read them and [ am happy to represent to the committee
that Mr. Houseman has done his usual thorough jbb of covering
the concerns of recipients of our funds.

The concerns that are expressed in these comments

basically break no new ground other than what has been

[thoroughly discussed yesterday and in the past. There is a

comment from someone that is not our recipient, Washington Legal

Foundation,

Washington Legal Foundation in commenting on Section

13 thinks we ought to repeal all of it; that there should be no

exception to private funds.
So, on the one hand, we got what we always get on this
regulation, which is the people who get the money want fewer

restrictions and the conservative, public interest foundations
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want to have more restrictions -- you know, will wonders never
cease,. In any event, that is where we are. We have basically
added nothing new to the discussion from yesterday.

At thié pdint, I believe it 1is &appropriate for the
committee to address the regulation and to deal with any changes
that may need to be made.

Let me state m.y own viéws at the outset and, then,
an.ybody that wants to make a motion cén make one. I believe
that with regard to Section 13(c), Mr. Houseman's proposed
qualifier, the Iast.words that apply to private funds, basically
does remove an ambiguity that might otherwise exist.
| What we have said and what we intended to say, I
thdught, was that dues may be paid to tax exempt organizations
so long as thosé funds are used only for purposes permitted by
the act and all regulations adopted thereto that apply to
private funds,.

Basically we were saying that 1f vyou cannot use
private funds in your organization, you cannot use it by paying
dues to another organization.

Obviously, regulations that do not apply to private
funds would not attach to this money whether it is in thé Hands

of our grantees or in the hands of a dues recipient. If this is
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in any way ambiguou#, I have no probfem, myself, with sadding
these few words to the end of (c).

‘1 also believe that it would be appropriate to adopt
something of a grendfather clause with & very short fuse. | do
not want grandfathers to live forever. I think people want to
have a period of some wmonths in order to wind wup their
relationships in an orderly fashion. and 1 will have some
Ianguage to propose on that at ihe appropriate time.

Other than that, 1 am going to have nothing else to
propose to this regulation. I believe it is constitutional. It
is at least as constitutional as 1010(ec) which I think we all
agree. | I think that we are entitled, indeed aimost reqhired-—
not required, but almost required -- to assume that the statute
that gives life to this corporation is constftutionai.

I' think if we were to assume that 1010(c) was
unconstitutional or, indeed, if we were to assume that any other
portion of the statute was wunconstitutional and declined to
enforce it, we would be treading on very thin ice, indeed.
Because I believe 1010(e) is constitutional [ believe these
requlations are constitutional and in my mind that settles the
main question we came here to discuss.,

Mr. Smegal, before he left, asked us to have =&
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recorded vote on theAamendments that Mr. Houseman has proposed
to us, It is my view that we should go ahead and vote on those
amendments on block, so we can have 8 recorded vote. Mr. Smegal
has already toid us how he would vote, and, again, ss 1 say, 1
have a few amendments of my own that 1 will offer at the
appropriate time,

Before we start running through all of.that, are there
other members of the committee who would like to either take
issue with my proposed order of businesé, or have other
amendments of their own that they would like to propose to this
reguiation?

(No response.)

CHAIRMAN WALLACE:: Hearing no dissent, then, what I

will do is this: I am going to go ahead and move it and I ask

somebody to second it in accordance with my assurance to Mr.

Smegal.
MOT ION
CHAIRMAN WALLACE: 1 would move that we adopt in block
the amendments to part 1612 of the regulation which appear on
pages ‘l and 2 of the PAG NLABA proposal given to us by Mr.

Houseman. Is there a second so that we could have & vote?

MR. EAGLIN: Second.
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CHAIRMAN WALLACE: This is committee meeting at this
point, Mr, Eaglin.

M5. BERNSTEIN: To adopt them?

CHAIRMAN WALLACE: To adeopt them.in block.

MR. DURANT: You mean these ére Mr. Smegal's?

CHAIRMAN WALLACE: This is what Mr. Smegal asked us to
do -- was to have a recorded vote onIMMether or not to adopt
these. I told him if at all possible I would try to do that.
So I think that we need a second énd then we can voite. He has
told Qs how he would vote and we can all go ahead and vote our
way .

MR. MILLER: 1 second.

CHAIRMAN WALLACE: It has been moved and seconded. Do
any members of the committee have any debate on the amendment
which 1 offered on Mr. Smegal's behalf to adopt these proposals
in block?

(No response.)

CHATRVMAN WALLACE: Hearing no debate, let's go ahead
and have the roll-call vote on what is essentially Mr. Smeqgal's
ame ndment .

Ms, Miller, do you vote yes, or no?

MS. MILLER: No.
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CHAIRMAN WALLACE: Ms. Bernstein?

MS. BERNSTEIN: No.

CHAIRMAN WALLACE: Mr, Durant?

MR, DURANT#I No.

CHAIRMAN WALLACE: And, the Chair votes no.

I will make the proposal with regard fo subseétion (e)
of the regqulation which is that the following words should be
added to the end of subsection (c)- "that apply to private
funds", This is what the whole section will read: "A recipient

may use private funds to pay reasonable annual dues to

organizations which are tax exempt under Section 501(e)(3) of

the Internal Revenue Code provided however that such funds may
be used only for purposes otherwise permitted by the act and all
regulations adopted pursuant thereto that apply to private
funds". |
MOT ION

CHATRMAN WAL LACE : I make that in the form of a
mot ion, Is there a second?

MR. DURANT: Is that your motion?

CHAIRMAN WALLACE: That is my motion. This is not for

Mr. Smegal. It is me. I think this removes an ambiguity and

does not bhange substance. That is certainly my understanding
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of it,

M5. BERNSTEIN: I guess maybe 1 am not completely
tracking with you because it seems to me that it does change the
substsﬁce. You want a second before you get in the discussion
though --

CHATRMAN WALLACE: Yes.

MS5. BERNSTEIN: I will secona it for the purposes of
discussion and I tell you that I am inclined to vote against it.

CHAIRMAN WALLACE: Let me tell you what [ think it
does, and the general counsel's office and 1 have talked about
it. I1f anybody has got a different view -- there are certain
things, notwithstanding this regulation -- but there are certain
things that our recipients may do with private funds that they
may not do with public funds. All this says is that a
regulation which restricts the use of private funds in the hands
of our recipient, also restricts the use of those funds in the
hands of an organization to which we pay dues,

The potential ambiquity Without this modifier is that
a regulation which applies only to public funds in the hands of
ﬁur recipients might be interprefed as appiying to the dues
collecting organizations, sp that something that 6ur

organization can do with private but not public funds would
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nevertheless be prohibited to a dues recipient organization .to
do with privaete funds, 1 do mot think that it is appropriate
for the privaste funds to be more restricted in the hands of the
dues paying recipient than they are in the hands of our own
grantee. That is the only reason that 1 am trying to remove
that embiguity,

I will ask the general counsel's office with whom 1
have discussed this and Mr. Houseman who proposed this, if 1
héve misstated anything in describing the affect of this
language. Did the general counsel's office understand it that
way ?

MS., GLASOW: Yes.

CHAIRMAN WALLACE: M™Mr, Houseman, do you understand it
that way?

MR. HOUSEMAN: Yes.

CHATRMAN WALLACE: That is all I am trying to do --

MS, BERNSTEIN: I guess there is some mental block 1
have got here someplace because -- would you take a real live
example and show me why we need to say -- | understood that is
what it said before.

CHAIRMAN WALLACE: QOkay.

MR. VALOIS: Just for us non-members, can you tell me
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again the precise change? 1 see you are working from Mr.
Houseman's?

CHAIRMAN WALLACE: That is it.

MR. VALOIS: Okay. Now tell me --

CHAIRMAN WALLACE : Just that langusge that apply to
private funds; técking it on.

MR. VALOIS: Tacking it on whére? What do you want to
do to make this read the way you want to amend it? |

CHAIRMAN WALLACE: That is it.

‘MR. VALOIS: That is it?

CHAIRMAN WALLACE: Yes, | an adopting his amendment.

M. VALOIS: Oh, okay.

CHAIRMAN WALLACE: I[In our draft, there is a period.

MS. BERNSTEIN: .Except for the "reasonable" -- we are
keeping "reasonable” in.

CHATRMAN  WALLACE : "Reasonable" stays in. I
appreciate your close attention so we will not do it again in
the board meeting in five minutes.

MR. VALOIS: Right, that is what 1 am trying to avoid.

CHAIRMAN WALLACE: The one that came to my mind as |
was thinking about this, and there may be others, would haQe to

do with the representation of aliens because under the rider 1
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think .you can longer wuse our funds to represent aliens in
certain contexts,

Nevertheless, we have & reguletion that says you may
use private funds to represent aliens, end ] think most of that
has to do with aliens who were previously being represented by
our recipients and you are using private funds to wind up the
representation. _

I do not know how that one would -- 1 do not know if
there are any dues collecting organizations that wouid fall
exactiy into that category, but if you have a dues coilectjng
organization that is.using private funds to represent a holdaver
illegal alien, 1 do not see any reason why there shodld be any
problem with that because our own recipients can use private
funds to represent holdover illegal aliens.

That is the one that came to my mind. There may be a
who le lot of other ones out there, but I did not spend the last
few days going through the regulation case by case.

Any other discussion of this amendment? If we are
ready to vote -- all in favor say aye.

(Chorus of ayes.)

CHAIRMAN WALLACE: QOpposed?

(No response.)
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CHAIRMAN WAL LACE : It carries. Let me suggest the
language of grandfathér clause which I am ready to propose, and
pther members of the board may feel more or less liberal than 1
do.

I am concerned about grandfathering in all contracts
that were entered into before 5:00 o'clock this afternoon, which
is when our regulation has taken effecf. I do not know whether
there’was_a rush to Sign up private contracts, but if there was
there should not have been, and I am not interested in
grandfathering.in any of those contracts.

However, what I would suggest is that any contracts
that were entered into before the board adopted the 1986
regulations, they ought to be entitlied to some time to wind up.

1 believe ever since the date that the board adopted
1986 regulations people have been on notice ss to this board's
policy. Now that the day has finally dawned that we can enforce
this board's policy, 1 do not see any reason to grandfather any
contracté entered intg in the interim. Mr. Housemsn told us
yesterday that he really does not know of any contracts longer
than two vears, so presumably, anything that was entered intg
Before early 1986 wili expire in early 1988 and that wiilhgive

folks time to work it out.
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MOT ION

CHAIRMAN WALLACE: So, here is the language that 1|
propose in the form of grandfather clause: "A recipient may use
privaté funds to fullfil existing obligations under the grant or
contract from a private donor entered into prior to the date
when the 1986 reguletiohs were approved 'by the corporation's
board of directors.

If the ectivities could be carried out consistent with
Sections 1007(3)(5) and 1010(c) of the LSC act. This authority
shall expire two years after the date of the board's approval of
the 1986 regulafions." | 1 do not remember the date but it was
January or February of '86. i

MS. GLASOW: February 21, 1986 the 1986 regulations
were approved by the corporation.

CHAIRVAN WALLACE ¢ Let's just -- instead of saying
"when the 1986 regulations were approVed by the corporation",
let's do it this way -- just put the date in. That would be,
"econtrect from a private donor entered into prior to February
21, 1986 if the activities". Then the next sentence would be
"this authdrity shall expire on February 21, 1988". I think
that is over six months from now and 1 think that ought tn-give

people time to disentangle themselves from any holdover
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contracts they have gﬁt.

So, that is my proposal in the way of a grandfather
clause. I do not know whether it will meet with anybody else's
approval or not, but if there is a second this woul.d be the time
to hear one. | |

MS, MILLER: I will second it.

CHA IRMAN WAL LACE Any diséussion of the proposed
grandfather clause? This would beéome Section (e) -- Section
13(e). Any further debate?

(No response.)

I1f not, let's vote. AIll in favor say aye.

(Chorus of ayes.)

CHAIRMAN WALLACE: Opposed?

(No response.)

CHAIRMAN WAL LACE : So ordered, I have no further
amendments to meake, I would propose that this committee report
to the board that it is our determination that Section 1612.13
is not unconstitutional, that Section 1010(c) of the act is not
unconstitutional, that Congress has the authority to restrict
t he .'use of private funds and that we have the same
constitutional authority to restrict the use of private fﬁnds,

and that, therefore, no further amendments to this regulation
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are warranted.
|  MOTION |

CHAIRMAN WALLACE: That is my motion to make that
recommendation to the board, 1Is there a second?

M5. BERNSTEIN: Second.

CHATRMAN  WALLACE: Any discussion? Any other
recommendation that any -- before we vote on it, any amendments,

any discussion, any other recommendations that committee members

believe should be made to the board on this issue?

Hearing none, we shall go ehead and vote on that
pérticular report. All in favor say aye.

(Chorus of ayes.)

CHAIRMAN WALLACE: Opposed?

(No response.)

CHAIRMAN WALLACE: It is adopted. Are there any other
amendments, motigns, provisions or anything else whiéh members
of this committee want to do with regard to Section 1612.137

Hearing none, the steps taken shall be reported to the
board at the appropriate time when the board reconvenes. Is
there any further business to come before the committee?

Hearing.no further business, I ask unanimous coﬁsent

that this committee wmeeting stands adjourned. Hearing no
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dissent, so ordered. Mr. Chairman the teble is yours.

(The meeting of the Operations and Regulations

Committee was concluded at 4:00 o'clock p.m.)
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